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Legal Problems of Insurance Agents— 


Relationship 


W HAT is the legal status or relationship 
of an agent to the company he repre 


and legal responsibility does 


client—the 


sents what 


he have to his insured ? 


“agent,” as applied to an in- 


probably a 


The word 
surance agent, is literal mis 
nomer insofar as the law of agency applies. 
Essentially, an insurance agent is an inde- 
pendent contractor and neither an employee 
nor an agent as we usually think of such 
tact, the 


time is 


relationship. In agent’s status at 


any given more or less dependent 


upon the extent to which a given transaction 


has progressed. Thus, if he represents 
several insurance companies, he would tech 
nically be acting in his own behalf when 
he is merely soliciting business (subject to 


the liabilities resulting therefrom), and 


would not become an agent of the company 


as respects the specific transaction until 
coverage has been placed with one of the 
companies which he represents. At this 


point he becomes the agent of the company 
and continues in such capacity throughout 


the coverage, as a rule. This so-called 
“vacuum” status for a period of time before 
coverage is placed and accepted by the 


carrier company may result in the imposi- 
tion of personal liability to the agent if he 
after 


The 


is unsuccessful in arranging coverage 
he has committed himself to the client. 


2 


a positive duty on the 
agent to notify his clients of the failure to 


law tends to impose 


obtain 


ne has 


Insurance coverage in cases wnere 


promised to do so Some of the 
more specific problems in this area will be 
articles 


discussed in future 


In view of the hybrid status of an agent, 
entitled to look to the 
as coverage has not yet been 
placed The 
usually not involved nor does it have any 
responsibility at this point, although it may 


the insured is legally 


agent as long 


finally insurance company is 


become involved through ratification acts 


of the 
within 


However, as respects matters 
(which is 


agent 
the scope of his agency 
controlled by the contract and the 
issued by the 


where he 


agent 


license regulatory officials 


of the state operates), the agent 


usually is in a fiduciary relationship to the 


company In fact in states, such as 
New York, both brokers are 
deemed fiduciaries by The 
understand the legal ramifi- 
cations of a relationship since by law 
(either certain 
duties and obligations are imposed on the 


some 
agents and 
statute. agent 
should clearly 
such 
statute or 


court decision) 


agent. They include 

(1) in jurisdictions, such as New 
York and California (by statute), a duty 
not to commingle premium collections with 
personal funds; 


(2) a duty 
keep reasonably current in accounting with 


some 


to account for collections and 


the company; 


(3) a duty to act consistent with the best 


interests of the principal, and not to act 


for an adverse party without consent; 
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(4) a duty to keep within the scope of 


the express or implied authority of the 
agency contract in dealing with the public; 


(5) a duty to refrain from competing 
with the company on the agent’s own 


account; 


(6) a duty to keep the principal informed 
as respects proposed transactions which 
might involve it; 


(7) a duty to follow procedural instruc- 
tions promulgated by the principal 


These are just a few of the duties im- 
posed by law as a result of the legal status 
of a fiduciary. Agents should so conduct 
their affairs as to operate within the spirit 


of these duties and obligations 


Authority of Agent 


Che authority of the agent stems from 
two sources. First, unlike agents generally, 
an insurance agent must first be licensed 
by the state before he can act. This license 
is personal to the agent and nontransferable 
or assignable. Second, the real or actual 
authority is set forth in the agency con 
tract into which he enters with the insur- 
ance company. Certain implied authority 
results from entering into the contract. The 
extent of this authority is dependent upon 
the judicial law of the particular state 
which licenses the agent to do business. 
Chis is especially pertinent when the ques 
tion of binding authority comes up. In this 
regard, it has been generally held that bind- 
ing authority is implied as respects certain 
coverages (such as fire) even though that 
power is not expressly granted. Also, a 
course of conduct over a period of time may 
be sufficient to bind the company under the 
rules of apparent authority. Some of the 
refinements in this area of the relationship 
will be treated in subsequent articles 


In this connection, the courts have tended 
to distinguish between exceeding authority 
and exceeding the coverages normally pro 
vided by the policies of insurance of the 
particular insurance company. In othe: 
words, the rules of apparent authority 
might cover the first breach but not the 
W hethe1 estopped or 
passive acquiescence would control this 


second situation. 


situation will depend upon many factors, as 
well as the law of the particular state. It 
is my observation, trom a review of the 
court decisions, that in a situation where au 
thority is exceeded as respects specific 
coverage in the policy, the company will 
receive more sympathetic treatment than it 


Report to the Reader 





THIS ISSUE IN BRIEF 


As you read this issue you will learn 
that 

the Miner and Dorsey cases hold 
that a copyright on an insurance pol- 
icy will not prevent anyone else from 
writing the same coverage. Page 7. 

a scientific explanation of the 
phenomenon of sonic boom leads to 
the conclusion that it is an explosion. 
Page 15. 

the majority view today is that 


T 


1 és 
} 


ie “any occupation” clause in dis- 
ability policies. protects against in- 
ability to carry on the insured’s own 
occupation or such other occupation 
as he is reasonably fitted for by train- 
ing and experience. Page 19 

most courts have held that the 
insured’s reciprocal claim arising from 
an accident is not barred by the in- 
surer’s settlement, the insured not 
having joined in the agreement, rati- 
fied it or authorized the insurer to 
bind him. Page 29 

foreign mutual insurers in Florida 
may finance premiums due under one- 
year contracts provided the insurers 
demonstrate to the Insurance Com- 
missioner their power to engage in 
this activity. Page 53. 

a “binding receipt” created a 
contract for interim insurance which 
the insurer could subsequently reject 
only during the life of the insured 
Page 58. 

the “other imsurance” clause 
applied only to other policies cover- 
ing the same risk (sprinkler leakage) 


i 
Page 60. 


would in the case of a mere technical breach 


of authority, such as binding a risk which 





rwise choose 





the company might not o 





to insure. Since one of the most important 
powers of the agent is the binding power, 
it is my recommendation that such authori- 
zation not be left to chance but be specifically 
set forth in the agency contract 

Most agency contracts are now more or 
less standardized and contain certain es- 
sentials Of necessity, there would have 
to be certain special provisions included 
where the company is a mutual or reciprocal 
rather than a stock company. Also, some 
companies write only specialty lines. The 


agency contract for such companies would 


usually be tailor-made to cover the special 


3 


problems of these companies and 


+ 


agents 


The essentials of the 
contract include, in addition to the 
preliminary 


customary agency 
routine 


recitals, the following 


General and specific powers of the agent. 
Clauses should cover the terms of the ap 
authority to act for 
business on behalf of the com- 


pointment, scope of 
and solicit 
pany, scope of binding authority and specific 
power to 


authority (such as the 


duly 


delegate 


appointment of licensed subagents 


and solicitors where permitted by the ap- 


plicable law ) 


state 


Schedule of commissions.—These clauses 
should list the applicable scale of commis- 
If there is to be 
a contingent commission arrangement, such 
can be included in this part of the contract, 
although more often than not 


rangement is handled by a separate contract 


sions by lines of business. 


such an ar- 


Contingent arrangements are geared to the 
profitableness of the business produced by 
important f 
which is the loss and expense ratio 


the agency—the most factor ot 
Usually, 
such agreements are based on a three-year 
span, and deficits are reflected on a carry 
over basis with a deficit year dropping out 


every three years 


Return commissions.—A clause should 
be included to cover the obligation of the 
agent to return commissions on term busi 
ness where cancellation or termination oc 
curs prior to the expiration period of the 
policy. Internally, an agent should carry 
a reserve to provide for such a contingency 

which reserve is measured by the agent’s 
experience as cancel- 
lations and 


respects premature 


terminations. 


Ownership of expirations.—The clause 
covering this part of the contract should be 
very carefully drawn in view of recent 
(to be discussed in latér articles) 
as to ownership of expirations (being the 
customer lists of potential renewals). The 
usual In the event of 
this agreement, the Agent 
promptly accounted for and paid 
over premiums for which he may be liable, 
the Agent’s records, use and control of ex- 
pirations shall remain the property of the 
Agent and be left in his undisputed posses- 
It should be noted that if the agent 


has outstanding balances due the company 


litigation 


clause prov ides: cs 
termination of 


having 


sion.” 


on a so-called overdue basis, then, depend- 
ing upon the circumstances of the termina- 
tion (usually insolvency is involved), the 
company has a right to acquire the expira- 


tions. Obviously, the expirations are a 


4 


their 


most valuable property right and, accord 
ingly, the agent should attempt to protect 


his rights to them. 


Financial settlement with the company. 
This clause should cover the financial ac 
counting between the 


this regard, it is 


arrangement agent 
and the company. In 
important to the and the 
that the kept 


accounts over 90 days due are deemed to be 


agent company 


accounts be current since 
nonadmitted assets from a company stand- 
point under regulations of the state super- 


visory authorities. 


Agency expenses.— Usually the agent is 
responsible for his own expenses and should 
not incur expenses on behalf of the com- 


pany unless authorized to do so. Expenses, 
however, of the special agents which service 
the agents are borne by the since 


such 


company 
people are usually employees of the 


company. 
rule, all 

continue to 
The 


used: 


Company supplies.—As a 
plies furnished to the 
belong to the company. 
type of clause is frequently “Any 
policy forms, maps, map and 
other like Company supplies furnished to 
the agent by the shall 
remain the property of the Company and 
shall be returned to the Company or its 
representatives promptly on demand.” This 
valuable right retained by the 
since, if the company is not 
with the volume of business pro 
duced, it can reclaim its supplies which, as 
a practical matter, makes it most difficult 
for an agent to act effectively for that com 
pany. Such action is the usual procedure 
when an is terminated. 


sup- 
agent 
follow ing 


corrections 


Company always 


is a most 
company 


satisfied 


agency 1s 


Termination of the agency.—The details 
of termination should be clearly spelled 
out if confusion and legal difficulties are to 
be avoided or minimized. There should be 
time allowed the 
agent when the company exercises its right 
to terminate. A 90-day period is probably 
the normal procedure in this situation. 


a reasonable period ol 


Special Termination Problems 


In view of the increasing use of the in- 
stallment premium or annual renewal op 
tion plans on term insurance, special prob- 
lems exist as to the handling of unexpired 
business written on such a basis. At the 
present time, state laws have not, as a rule, 
been altered to cover this situation. Thus, 
right to 
after 


since the further represent the 
termination is denied by 


(Continued on page 64) 
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Busy Year Ahead 
for State Legislatures 


state legislatures are scheduled 
1957 Two of the three 
states not scheduled, Kentucky Missis 
thinking holding 


sessions. If sessions 


Forty-five 
to convene in 
and 
are already about 
these Spé¢ cial 


state but 
Early 


occur, Virginia will meet 
this 


surance will 


every 
vear. indications are that in 


receive its share of attentior 


in many of the legislatures 


In Texas the Legislative Council has in 
cluded several proposals for insurance legisla- 
formal 
suggestions to (1) 
for the 
Commissioners to pay its 
and 


Mmsurance 


tion in its first report. It reportedly 


includes provide 


sufficient money Board of Insurance 


examiners, (2) 


strenghten unify penalties for viola 
tions of the laws and (3) repeal 


the Chapter 7 
which 


guaranty 


provision in the 


permitted a 


insurance 

defunct 
little 
was also recommended that 


code now 


company to operate with 
regulation. It 
look into 


the legislature proposals for re 


organizing the Insurance Department 


The Connecticut legislature will conside 
a compulsory automobile liability insurance 
bill which has been filed by Representative 
Elmer A. Mortensen. The 


gram would be operated by regular: private 


compulsory pro 


insurers and not through any 
fund. 


type of state 


\ bill to be introduced in Arkansas would 
prohibit the sale, solicitation or delivery of 
any stock or shares of stock in a company 


issuing a life insurance policy. Reportedly 
44 states : 


life insurance 


outlawed “tie in” sales of 


with 


have 


company stock sales 


In Arizona, legislation is anticipated 
would (1) the parental re- 
sponsibility law to provide for recovery ot 


which amend 


What the Legislators Are Doing 


costs and attorney fees and (2) pro- 


iat auto insurance cannot be canceled 


insurance company without notice 


he purchaser and return of premiums. 


Recommendations affecting workmen’s 


insurance are expected to be 
1957 Minnesota legislature by 


One recom 


compensation 
made to the 
the state industrial commission 
mendation is for a new law explaining 
specifically what is meant by a “daily wage” 
works for two different 


vhere an employee 


employers <¢ is injured while working 


tor one. 


In Massachusetts the legislators are re- 
quired to introduce all their legislative pro- 
advance of the convening of the 

Chis many bills 
which affect the 


degree > \ 


posals in 


legislative session year 


vere introduced would 


insurance industry in varying 


portion of these bills follows 


introduction (H. B. 259) would 


used for dwell- 


\ new 
make a lessor ot property 


ing purposes liable for loss or damage re- 
failing to 


condition. 


sulting from his negligence in 


maintain the premises in a safe 


Conditional sale motor vehicle vendors 


prohibited 


and finance companies would be 


from selling or soliciting the sale, either di- 
rectly or indirectly, of any insurance covering 
the property sold or financed. This prohibition 


H. B. 171 


B. 172) deals with sub- 


would be made by 

Another bill (H 
medical 
[It provides that any child, 


scribers to service plans under a 
family contract. 
regardless of age, who is mentally or physi- 
cally incapable of earning his own living and 
who is eligible for services by membership 
of his parent under a family contract shall 
be eligible under the parent’s membership 
as a member of the contract so long as he 


continues to be handicapped. This would 


regulations, 


5 


be subject to such rules and 





premiums as the 
approve. 


premiums or additional 
Insurance Commissioner might 


Insurers issuing motor vehicle policies 
or bonds would be required (under H. B. 
349), upon the written request of a person 
injured as a result of an accident involving 
a motor vehicle of an insured of such com- 
attorney, to furnish 


attorney, 


pany, or his agent or 
such under 
oath, the amount or limit of indemnification 


contained in the policy or 


person, his agent or 
or protection 


bond 
Another bill (H. B. 363) would make per- 


sons engaged in the business of leasing 
motor vehicles under the “drive it yourself” 
system, or similar systems, liable for per- 
sonal injuries or damage to property caused 
by the negligent, improper or unlawful op- 
eration of said motor vehicles while leased 
or rented. H. B. 351 


“drive it 


would require op- 
erators or yourself” systems to 


carry property damage insurance. 


Three bills (H. B. 173, H. B. 255 and 
S. B. 55) would establish the state rating 
Insurance Department. 


board within th« 


would be made that classifica- 
tions of risks and premium charges under 
the compulsory motor vehicle liability in- 
uniform throughout the 
256, H. B. 353 and 


Provision 


surance law be 
commonwealth. (H. B. 
S. B. -53.) 

An important introduction would provide 
for the establishment and maintenance of an 
unsatisfied judgment fund for the payment 
of damages to victims of hit-and-run drivers 
and for injury to other 
arising out of the ownership, maintenance or 
use of motor vehicles. 


certain persons 
Every person regis- 
tering a motor vehicle in the state would be 
required to pay $1 at the time of registering 
his vehicle. 


H. B. 352 states that no city or town 


shall require a motor vehicle liability insur- 


ance policy for property damage as a pre- 


requisite to the granting or issuance of a 
license for the operation of a motor vehicle 
as a taxicab. This would supersede the pro 
visions of any conflicting special or general 


law. 


Persons 16 years of age or over would be 
permitted to make a testamentary 
tion of both real and personal 
(8b. Bi 541.) 


An introduction (H. B. 
vide a lien in favor of hospitals for services 


disposi- 
property. 


355) would pro- 


rendered to persons injured as a result of 
an accident. Written notice containing the 
and address of the injured 


name person, 


6 


the date of the accident, the name and loca- 
tion of the hospital and the name of the 
persons alleged to be liable to the injured 
party shall be filed in the office of the city 
clerk in which the 


or town hospital is 


located. 


Another bill (H. B. 498) would prohibit 
classifications of risks and premium charges 
vehicle insurance 


based upon the age of the operator. 


for compulsory motor 


A “Motor Vehicle Retail Instalment Sales 
Act” would be created by H. B. 237 and 
H. B. 606. The “Motor Vehicle Sales 


Finance Act” would be established by H. B. 
458. 


A new bill (S. B. 54) 
discretionary powers of the Insurance Com- 
It would be mandatory, annually 
April 15, after due 
and investigation, that he establish fair and 
reasonable classifications of risks and ade- 


would curtail the 


missioner. 


on or before hearing 


and reasonable nondiscriminatory 


used by 


quate 
premium 
panies in connection with the issuance of 
liability 


charges to be com- 


motor vehicle policies or bonds. 


which (1) refuse to issue a 


motor vehicle liability policy, 


Insurers 
compulsory 
(2) fail to renew such policy or (3) cancel 
an existing policy 
properly notify the applicant. In such notice 
they would specify fully and in exact detail 
all reasons for the denial and refusal, and 
would set forth all for such denial 
or refusal and the days and dates on which 


(H. B. 642.) 


would be required to 


causes 


said causes occurred. 


MH. B, 


sion ot 


1175 would provide for the inclu- 


property damage coverage in the 


compulsory motor vehicle insurance act. At 
least $2,000 for any one accident would be 
required. H. B. 1366 


compulsory automobile liability insurance to 


would also extend 


cover property damage 


The “doctrine of gross negligence” would 
be abolished by H. B. 1190 


applies to nonpaying passengers and guests 
in automobile Ordinary 


insofar as it 


accident cases. 


negligence would be a sufficient basis for 


recovery. 


under the compulsory motor 


which request a medical exam 


Insurers 
vehicle law 
ination of an injured person involved in an 
accident would be required to furnish, upon 
injured person or his at 


copies ot all 


request of the 
medical examinations 


(HH. B.. 1172:) 


torney, 
made by 


All hospitals, 


clinics, convalescent or 


the insurer. 


sanatoria, dispensaries, 
nursing homes and 


(Continued on page 18) 
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The Prohibited, Restricted or Free Use 


of Business Ideas 


By RAY D. HENSON 


The author states that a copy- 
right won’t protect the title 
of a copyrighted work nor will 
it protect any plan or scheme. 


Appeals for the District 
reaffirmed an 


f dey Court of 
ot ( 


jlumbia has recently 


nciple of copyright law which is 


old pl 
a copyright on writte1 


this 


frequently forgotten 
plan (in case an 


unusual 


matter describing a 


insurance policy providing cover 


age) will not prevent others from using the 
same plan competitively [he case was 
Mutual Liability Insur 


mpany of Wisconsin 


Miner Employers 


ance ( 


Some understandable confusion in _ the 


minds of the public may result from the 
fact that both patent and copyright statutes 
find 


stitutional 


authorization in the 
Patents 
monopoly—the “right to ex- 


thei Same con 


provision.” confer an 
exclusionary 
clude others from making, 


the invention” for 17 


using, or selling 


years They are 


granted only after a search to determine 


be delayed 
( ¢ py 


originality, and the grant may 


for a considerable length of time. 

1229 F 
357 (1955) 

2 United States Constitution, Art. I, Sec. 8. 

> Sec. 1, 66 Stat. 804 (1952), 35 USC Sec. 154 
(1954). This language is an accurate description 
of the grant which formerly (misleadingly) said 
the patentee had the ‘‘exclusive right to make, 
use, and vend the invention.’’ tev. Stats., 
Sec. 4884, as amended by Act of May 23, 1930, 
Ch. 312, Sec. 1, 46 Stat. 376, formerly 35 USC 
Sec. 40 

Sec. 1, 61 
and 24 (1952) 


Stat. 652 (1947), 17 USC Secs. 1 


Business Ideas 


(2d) 35 (1956), aff’'g 105 U. S. P. Q. 


give their 
reproduce or 
the copyrighted material for 28 years, 


are renewable for a like term Chey 


conferred automatically on publication 
proper notice attached and without 
regard to o nality.* The essential differ 
s of patents and 

ify the differences in 
treatment, but the limitations in each 


should be 
While a copyright 


tion with the requisite notice, in 


clearly recognized. 


is secured by publica- 
order to 
obtain registration of the copyright two 
copies of the work (with certain completed 
forms) must be sent to the Register of 
; of a Certificate 


automatic. It 


Copyrights. he issuance 


of Registration is does 
the validity of the 


in tact, not 


assure copyright 


essential to the existence 


valid copyright.' 

Mine 
ntial aspect from 
the problem in Dorsey v. Old Surety Life 
the plaintiff had 


‘he problem involved in the case 


does not differ in any 


esse 


Insurance Company’ where 


copyrighted three insurance policies, one of 


which was called “Family Group Policy.” 


’ Sec. 1, 61 Stat. 652 (1947), 17 USC 
and 13 (1952). 

®In Silvers v. Russell, 113 F. Supp. 119 (DC 
Calif., 1953), it was noted that 13 years had 
elapsed between publication with notice of copy- 
right and deposit of copies, but this did not 
affect the validity of the copyright. (See Sec. 1, 
61 Stat. 652 (1947), 17 USC Sec. 14 (1952).) No 
action for infringement can be maintained, how- 
ever, before deposit and registration. Sec. 1, 
61 Stat. 652 (1947), 17 USC Sec. 13 (1952). 

‘98 F. (2d) 872 (CCA-10, 1938) 


Secs. 11 





. 

Mr. Henson is an attorney for the 

Continental Casualty and Continen- 

tal Assurance Companies, Chicago. 
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The defendant company issued a policy with 
the same name and coverage which the 
plaintiff charged was an infringement of 
his copyright. The plaintiff lost there, too. 

A copyright will not protect the title of a 
copyrighted work,* nor will it protect a plan 
or scheme.’ It will protect solely the form 
of expression, and that only to the extent 
of its originality.” As the Miner and Dorsey 
cases clearly hold, a copyright on an insur- 
ance policy will not prevent anyone else 
from writing the same coverage. It was 
stated in the Dorsey case: “Necessarily, 
where the same contractual provision is to 
be expressed there will be similarity of 
language. To constitute infringement in 

such cases a showing of appropriation in the 
" exact form or substantially so of the copy- 
righted material should be required.” As 
the court pointed out: “ 
rights in nowise restricted the right of the 
Insurance Company to use the plans of 
insurance embraced in the copyrighted policies. 
They only restricted the use or copying of 
the means of expression selected by Dorsey 


... Dorsey’s copy- 


to the extent that such means were original 
with Dorsey.”” In the Miner case the 
court “The complaint rested in part 
at least on the theory that the substance 
of the coverage given by plaintiff’s policy, 
namely, insurance against loss from failure 
to record chattel mortgages and like instru- 
ments, cannot be provided by other persons 
or companies without infringing his copy- 
right. That theory must fail: others remain 
free to compete by offering similar cov- 
erages.” ® 

8 Wihtol v. Wells, 231 F. (2d) 550 (CA-7, 1956) ; 
Becker v. Loew’s, Inc., 133 F. (2d) 889 (CCA-7, 
1943). (If the title has acquired a secondary 
meaning, it may be protected in an action for 
unfair competition. See, for example, Conde 
Nast Publications, Inc. v. Vogue School of 
Fashion Modelling, 105 F. Supp. 325 (DC N. Y.., 
1952).) Nor does copyright protect a product 
name. In Anheuser-Busch, Inc. v. Cohen, 37 F. 
(2d) 393 (1930), plaintiff's trade-mark ‘‘Bud- 
weiser’’ was infringed by defendant's ‘‘Budd- 
Wise,’’ which was supposedly copyrighted. 

® Baker v. Selden, 101 U. S. 99 (1880). 

” Dorsey v. Old Surety Life Insurance Com- 
pany, cited at footnote 7; Funkhauser v. Loew’s, 
Inc., 208 F. (2d) 185 (CA-8, 1953). 

1198 F. (2d) 872, 874. 

1298 F. (2d) 872, 873. 

88 Cited at footnote 1. 

4 In Shulsinger v. Grossman, 119 F. Supp. 691 
(DC N, Y., 1954), the protectible—and only— 
originality in plaintiff's copyrighted edition of 
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said: 


In the type of copyright involved here it 
is only the originality in the sequence of 
words which is protectible. That originality 
may be practically nonexistent." However, 
the reluctance of the courts to find a copy- 
right invalid on the basis of lack of originality 
may lead to a holding that, even assuming 
the copyright to be valid, the accused docu- 
ment does not infringe.” 


It is ironic that in the copyright field, 
where issuance is automatic and no search 
for originality is a prerequisite for registra- 
tion, the courts will go to almost any 
lengths to avoid holding a copyright in- 
valid, while in the patent field, where there 
is no protection until issuance of the patent 
(only after long delaying searches for original- 
ity, if it is issued at al!), the courts have 
been noted for their zeal in finding patents 
invalid. As Mr. Justice Jackson once re- 
marked: . the only patent that is valid 
is one which this court has not been able 
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to get its hands on.” 


The mere appearance of a copyright no- 
tice does not mean that a valid copyright 
subsists. If material is first published with- 
out copyright, its subsequent appearance 
with copyright notice or its inclusion in a 
work copyrighted in its entirety will not 
protect it once it has entered the public 
domain.“ Moreover, if a copyright is prop- 
holder allows the 
material to be subsequently published with- 


erly obtained but its 


out a copyright notice, the copyright will 
be lost.* 


In any event, even though the copyright 
is valid and subsisting the public has a right 
to make use of the Fair 
use, like negligence, can hardly be defined 
in the 


fair material.” 


abstract. In a particular case fair 


use is the appropriation of so much of the 
plaintiff's copyrighted material that he thinks 


the five books of Moses consisted of accents and 
cantillation marks. 

% Jackson v. Quickslip Company, Inc., 110 F. 
(2d) 731 (CCA-2, 1940). On a motion for sum- 
mary judgment, see Miner v. Employers Mutual 
Liability Insurance Company of Wisconsin, cited 
at footnote 1: Dunham v, General Miils, Inc., 
116 F. Supp. 152 (DC Mass., 1953). 

1% Jungersen Vv. Ostby & Barton Company, 335 
U. S. 560, 572 (1949). 

17 Holmes v. Hurst, 174 U. S. 82 (1899). 

8% Smith v. Bartlett, 18 F. Supp. 35 (DC Me., 
1937): Metro Associated Services, Inc. v. Webster 
City Graphic, Inc., 117 F. Supp. 224 (DC Iowa, 
1953) 

” This right cannot be curtailed by statements 
appearing in the front of books to the effect that 
no quotations will be permitted, etc., since fair 
use is a judicial determination and is not regu- 
lated by the copyright holder. See, generally, 
Yankwich, ‘‘What Is Fair Use?’’ 22 University 
of Chicago Law Review 203 (1954). 
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you have infringed but the court does not. 
Just 
infringement. 


over the border from fair use lies 
The border is sometimes said 
to be crossed when so much of the copy- 
righted material used that the 


demand for the original is diminished.” In 


has_ been 
one case paraphrasing of copyrighted mate- 
rial may be said to constitute an infringe- 
ment * while in another case quite a lot of 
material used with 


the original may be 


impunity.” 


Much depends on the nature 


of the work copied and the character of 
the copier.” 
Insurance companies publish a tremendous 


amount of 
or another, they might desire to protect by 


material which, for one reason 
copyright (for example, policies, tables, sell- 
ing aids and advertisements). Copyrights 
on such material probably would be valid,” 
but it is very likely that extensive fair use 
could be made and that chances of infringe- 
ment would be slight—short of direct copy 
ing of a significant amount of fairly original 


matter 

Those companies which attempt to create 
original advertisements may feel that copy- 
A highly 


original advertisement would be protected 


right protection is advantageous. 


against copying which was not literal, but 
The copyright 
different from 
straight material 
For example, it has been said: “ the 
protect his 


some originality is required. 
problems here are vastly 


those involved in prose 
plaintiff's copyright did not 
ideas for an advertisement, but it did pro- 
tect his illustration and expression of those 
The de- 


and 


ideas in pictures and language. 
fendants might appropriate the ideas 


2 Gordon v. Weir, 111 F (DC 
Mich., 1953) 

21 West Publishing Company v. Edward 
Thompson Company, 176 F. 833 (1910); Ansehl 
v. Puritan Pharmaceutical Company, 61 F. (2d) 
131 (CCA-8, 1932). 

22 Columbia Pictures 

Broadcasting Company, 137 F 
Calif., 1955). 
23 Although rather extensive use is often fair 
use in the case of educational and scientific 
works, in Henry Holt and Company v. Liggett 
& Myers Tobacco Company, 23 F. Supp. 302 
(DC Pa., 1938), the use of a small amount of 
copyrighted scientific information for adver- 
tising purposes was an infringement. In Amer- 
ican Institute of Architects v. Fenichel, 41 F. 
Supp. 146 (DC N. Y., 1941), the use of the 
most important form in a form book was fair 
use and not infringement. Compare Oxford 
Book Company v. College Entrance Book Com- 
pany, 98 F. (2d) 688 (CCA-2, 1938); Ricker v. 
General Electric Company, 162 F. (2d) 141 
(CCA-2, 1947). 

24 As to policies, see Dorsey v. Old Surety Life 
Insurance Company, cited at footnote 7: as to 
tables, see Edwards and Deutsch Lithographing 
Company v. Boorman, 15 F. (2d) 35 (CCA-7, 


Supp. 117 


National 
(DC 


Corporation v. 
Supp. 38 
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express them in their own pictures and in 
their own language, but they could not ap- 
plaintiff’s advertisement by 
copying his material, his 
illustrations and language, and thereby create 


substantially the same composition in sub- 


propriate the 
arrangement of 


stantially the same manner, without subject- 
ing themselves to liability for infringement. 
Had each of the two advertisements been 
an original production and their similarity 
coincidence, there would have been 
no infringement of the plaintiff’s copyright 

”% This last comment reflects a very 


a mere 


fundamental difference between copyrights 
and patents. 

trite and 
protected by copy- 
case where copyright pro- 


Advertising phrases which are 
descriptive cannot be 
right.” In any 
tection is desired, proper notice must appear 
on the first and on each succeeding use of 
the same advertisement.” Even in the ab- 
sence of copyright, an advertisement might 
now be protected against another’s unfair 
competition where direct copying and “palm- 
ing off” are involved.” However, if the 
right to exclusive use is really desired, the 
deterrent effect of a copyright notice is 
quite likely to be more efficacious than a 
common law remedy for a fatt accompli. 


Service mark registration is a rather new 
form of protection, conferred by the Lan- 
ham Act,” which may be beneficial in cer- 
tain circumstances to insurance companies. 
The Lanham Act defines a mark 
as a “mark used in the sale or advertising 


service 


of services to identify the services of one 


person and distinguish them from the serv- 
ices of others and includes without limitation 


1926); as to selling aids, see Borden v. General 
Motors Corporation, 28 F. Supp. 330 (DC N. Y., 
1939): as to advertisements, see Bleistein v. 
Donaldson Lithographing Company, 188 U. S. 
239 (1903). 

25 Ansehl v. Puritan Pharmaceutical Company, 
61 F. (2d) 131, 138, cert. den., 287 U. S. 666. 

*% Laskowitz v. Marie Designer, Inc., 11 F. 
Supp. 541 (DC Calif., 1954) ‘This is Nature’s 
most restful posture’’ and similar phrases used 
in advertisements of a ‘‘posture’’ chair were 
descriptive and not original, and were not pro- 
tectible by copyright. or a case where a copy- 
right was actually held invalid for lack of 
protectible originality, see Smith v. Muehlebach 
Brewing Company, 140 F. Supp. 729 (DC Mo., 
1956), involving a ‘“‘singing commercial.”’ 

* Davis-Robertson Agency v. Duke, 119 F. 
Supp. 931 (DC Va., 1953). 

** Heuer v. Parkhill, 114 F. Supp. 665 (DC 
Ark., 1953); Contra: International Heating Com- 
pany v. Oliver Oil Gas Burner & Machine Com- 
pany, 288 F. 708 (CCA-8, 1923), cert. den., 263 
U. S. 714 (1923). 

* Act of July 5, 1946, 60 Stat. 427. 15 
Sees. 1501-1121 (1952) 
July 5, 1947 


USC 
The act became effective 





the marks, names, symbols, titles, designa- 
tions, slogans, character names, and distinc- 
advertising 
marks are 


or other 
Service 


tive features of radio 
used in commerce.” 
registrable in the same manner as trade- 
marks and, after registration, are entitled 
to the same protection.” 


Prior to the Lanham Act, service marks 
could be protected, if at all, by a common 
law action for unfair competition.” Marks 
used in connection with services were not 
registrable as trade-marks, which historically 
had to be affixed to products to be pro- 
tectible. 

Conforming to the language of the stat- 
ute, it has been the practice of the Patent 
Lanham Act 
registrations, to register company symbols, 


Office, which is in charge of 


corporate seals, slogans, and policy names 
A distinctive musical 
tele- 
The 
possibilities, at least superficially, are almost 
Like patents, and unlike copy- 


for insurance companies. 
motif used to introduce a 
should be 


radio or 
vision show registrable. 
unlimited. 
rights, registration is granted only after a 
It is likely that the Patent Office 
or a competitor may raise objections which 


search. 


will delay or perhaps prohibit registration. 
If a mark is actually felt to be worth the 
time and effort involved in getting it regis- 
tered, the registration symbol® affixed to 
the mark will be a deterrent to 
another’s appropriation 


strong 
However, the Lanham 
Act has not brought us to the empyrean. 


The major case which has arisen under 
the service mark provisions of the Lanham 
Act is an insurance case—Springfield Fire 
and Marine Insurance Company v. Founders’ 
Fire and Marine Insurance Company." Shortly 
after the Act became effective in 
1947, Springfield applied for service mark 


Lanham 


registration of a picturization of a covered 


*® Sec. 45, 60 Stat. 443 
1127 (1952). 

* Sec. 3, 60 Stat. 429 (1946), 15 USC Sec. 1053 
(1952). The use of a mark by related compa- 
nies does not affect its validity or its registration 
(Sec. 5, 60 Stat. 429 (1946), 15 USC Sec. 1055 
(1952): and Sec. 45, 60 Stat. 444 (1946), 15 USC 
See. 1127 (1952)). 

2 Atlas Assurance Company, Ltd, v. Atlas 
Insurance Company, 138 Iowa 228, 112 N. W, 232 
(1907). 

33 ‘Registered in U. S. Patent Office’’ or ‘‘Reg 
U. S. Pat. Off.’’ or the letter R enclosed within 
a circle (Sec. 29, 60 Stat. 436 (1946), 15 USC 
Sec. 1111 (1952)). 

115 F. Supp. 787 (1953). 

® 115 F. Supp., 794. 

* 60 Stat. 347 (1946), 15 USC Sec. 114 (1952): 
““(1) Any person who shall, in commerce, (a) 
use, without the consent of the registrant, any 
reproduction, counterfeit, copy, or colorable imi- 
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(1946), 15 


wagon drawn by oxen, and registration was 
granted in 1948. This symbol had been 
used since 1926 on letterheads and policies, 
in all sorts of advertisements and on pamphlets, 
books, calendars and various other adver- 
tising media. The defendant, Founders’, 
had begun using a similar symbol shortly 
before the Lanham Act was passed. Spring 
field sought to enjoin this use on two bases: 
(1) unfair competition and (2) technical 
service mark infringement. The unfair 
competition aspect was summarily disposed 
of on the ground that the applicable state 
law, which was assumed to be controlling, 
set up as a test the deception of the “con- 
suming public” and no deception was con- 
sidered proved in the absence of a showing 
that the plaintiff's mark had acquired a 
secondary meaning. Service mark infringe- 
ment was not found, although “colorable 
imitation” of the plaintiff's mark was conceded. 

The court analogized 
trade-marks, and found that this mark did 
not perform the trade-mark functions of 
indicating origin, guaranteeing, and adver- 
tising and selling. In the casualty insur- 
ance field it was assumed that brokers and 


service marks to 


agents would act for their “customers” in 
selecting the company in which business 
would be placed. Brokers and agents would 
not be led to choose the plaintiff’s policy 
because of the advertising appeal of its 
service mark symbol. The mark would not 
guarantee the quality of the plaintiff’s serv- 
would not be relied on for 
The mark on a policy would 
policyholder of 


ice because it 
that purpose. 
not apprise the broker or 
the origin of the service “since the policy 
is merely a written statement of a contract 
already made.” * For these reasons it was 
felt that the mark involved failed 
to perform a true trade-mark function. 

Section 32(1) of 


statutory re- 


service 


The court’s reading of 
the Lanham Act™ restricted 
tation of any registered mark in connection with 
the sale, offering for sale, or advertising of any 
goods or services on or in connection with which 
such use is likely to cause confusion or mistake 
or to deceive purchasers as to the source or ori- 
gin of such goods or services: or (b) reproduce, 
counterfeit, copy, or colorably imitate any such 
mark and apply such reproduction, counterfeit, 
copy or colorable imitation to labels, signs, 
prints, packages, wrappers, receptacles, or ad- 
vertisements intended to be used upon or in con- 
nection with the sale in commerce of such goods 
or services, shall be liable to a civil action by 
the registrant for any or all of the remedies 
hereinafter provided in this chapter, except that 
under Subsection (b) of this section the regis- 
trant shall not be entitled to recover profits or 
damages unless the acts have been committed 
with knowledge that such mark is intended to 
be used to cause confusion or mistake or to de- 
ceive purchasers.” 
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situations where colorable 
mark caused 
deception as to the origin of services. If 
the confusional test the policy- 
holder class, a casualty insurance company 
might encounter insurmountable difficulties 
long as this 
followed.” If the 
policyholders are not considered to know 


enough 


the SC 


lief to 


imitation of a confusion ot 


group 1s 


in protecting a 
court’s 


symbol—so 
reasoning is 


to be confused as to the origin of 
their policies, it would seem that extensive 
advertising—using a readily identifiable symbol 
With 
such advertising the greater would be the 
need to protect the symbol and eliminate 
competitive confusion. If 


—might be an effective counteraction. 


the brokers and 
agents are the ones who might be confused” 
(except the feeling is that they cannot be 
confused by similar symbols), the situation 
is much the that a grocer 


cannot be confused by similar trade-marks 


Same aS Saying 


although his customers might be. 


Whether 
stricted interpretation 


should be 


to show colorable imitation of a registered 


Section 32 requires such a re 
is questionable. It 
sufhcient in this kind of situation 
mark which is not per se objectionable on 
the ground that it is descriptive or for any 
other usual reason. If a valid mark is color- 
ably imitated by a direct competitor, con 
fusion of source could be presumed.” Where 
the mark is honestly used to “distinguish” 
“identify” the 
test. 


and service, it has met the 


Statutory 

It must be recognized that in the Spring- 
of bad 
faith on the defendant’s part and the plain- 


field case there was no suggestion 


tiff’s symbol was by no means unique. How 
ever, the reasoning of the decision is rather 
broad if 


forbiddingly the apparent objec- 


tives of the service mark provisions of the 


Lanham Act are to be realized by the insur- 
ance industry. Perhaps a more appealing 
case could be presented by a life insurance 


company dealing directly with the public 


7 Compare Sealy, Inc. v. Serta Associates, 
Inc.; 134 F. Supp. 621, 623 (DC Ill., 1955): 
‘‘A trade mark is but a part of the broader law 
of unfair competition, the general purpose of 
which is to prevent one person from passing off 
his goods or his business as the goods of 
another. In both the fields of trade mark and 
unfair competition there need be no evidence 
that the buying public was actually confused, 
but confusion and deception must be the natural 
and probable result of the alleged resemblance.”’ 

% For an analogous situation, with a different 
result, see Ross-Whitney Corporation v. Smith 


Kline and French Laboratories, 207 F. (2d) 190 
(CA-9, 1953). 
% See Pan American. World Airways, Inc, v. 


Clipper Van Lines, 98 F. Supp. 524 (DCN, Y., 
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\s a practical matter, the validity of very 


few service mark registrations will ever be 


decided by a court. Where a symbol, 
slogan or name has been registered and is 
used with the proper notation to show 
registration, a competitor would be very 


reluctant to risk infringement for legal as 
well as ethical reasons. 


The problem involved in the Miner case 
(where the plaintiff sought to 
idea embodied in a copyrighted insurance 
policy) that of 


for the use of an idea.” 


No theory 


compensation 


protect an 


is basically compensation 


used to obtain 
for an idea would have availed 


Miner 


recognized that an 


customarily 


the plaintiff in the 
is universally 


because it 
uncondi- 


Case 
tional disclosure of an idea bars any right 
subsequent use, 
After the plaintiff had 


to compensation for its 
however profitable.* 


unconditionally disclosed his idea for chattel 
lien insurance by publication of his policy, 
even assuming the idea was original with 
him, he would demand 


have no right to 
| 


insurance unless they 


W hile 


to be 


used his policy form 
going 
some prior agree- 
com- 


very few usable ideas are 


disclosed without 


ment as to compensation, insurance 
panies need new ideas and present a very 
attractive market to purveyors of ideas— 
especially in a complex corporate structure 
where there may be more far-reaching im- 
than the intended in a 


letter responsive to an offer of information. 


plications sender 





submitted with- 
no compensation will 
used. If the 


disclose d on 


If an idea is voluntarily 
out any 
be payable if it is 


unilaterally 


restrictions, 
idea is 
indicating 
that payment is expected if the idea is used 
and use follows, likely be 


terms 


recovery may 


had either in contract or quasi contract, or 
possibly in tort. If there has been corre- 
spondence between the parties relative to 


compensation for disclosure and disclosure 


is made on an agreed basis, very clearly 
1951). A mark probably would be protected 
even in the absence of competition if the plain- 
tiff’s interest were considered important enough. 
See Time, Inc. v. Life Television Corporation, 
123 F. Supp. 470 (DC Minn., 1954). Cf. Hygi- 
enic Products Company v. Judson Dunway Cor- 
poration, 178 F. (2d) 461 (CA-1, 1949): Sunbeam 
Lighting Company v. Sunbeam Corporation, 183 
F. (2d) 969 (CA-9, 1950): Time, Inc. v. T.1.M.E., 
Inc., 123 F. Supp. 446 (DC Calif., 1954). 

” For a detailed discussion of the background 
and present status of the law in this field, as 
well as of business practices, see Havighurst, 
“The Right to Compensation for an Idea,’’ 49 
Northwestern University Law Review 295 (1954). 

*t Bowen v. Yankee Network, Inc., 46 F. Supp. 
62 (DC Mass., 1942). 
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this is prima facie an enforceable contract 
In any case where use of the idea is found 
compensable and the rate of compensation 
has not 


been agreed on, reasonable com 


pensation will be implied.” 


It is well-established that in order for 
an idea to be protectible it must be worked 
out in sufficient detail so that if it is appro- 
priated by another, its appropriation can 
be shown. that the 
plaintiff has a property right in his idea 
when it is “concrete” but not 
“abstract.” This simply 


plaintiff will be 


Courts sometimes say 
when it is 
that the 
compensated in the one 


means 


case but not in the other. For example, 


if John Doe writes to a casualty company 
and suggests that the company might find 
it profitable to write insurance against hail 
storms hampering picnics on the Fourth ot 
July, it is reasonable to that he 
would not be entitled to any compensation 
if the company 


ance, 


assume 


wrote such insur- 
Certainly he would not if his sugges 
tion was submitted without restriction, but 
neither would he be entitled to recover if he 


specified in his letter of submission that he 


actually 


expected compensation if his idea were used 
The indefinite. Had he 
mitted a sample policy details of his 


idea is too sub 
and 
plan subject to restrictions, he might have 
a good case. An exchange of correspond 
ence, in which the company promises to pay 
if it 
the most 


submitted, is 
Mr. Doe, 


bare idea 


idea after it is 
favorable situation for 
for even if he submits a 
he may be able to 
The more 
presented, the 
idea is novel and original.“ 


uses the 


rather 
recover if his idea is 


used.” concretely his idea is 


better his chances—if his 
“A person has such a 


his own 


prope rty 
him to 
damages for its appropriation or use by 


right in 


idea as enables recove! 


another when the idea is original, concrete, 


useful, and is disclosed in circumstances 


reasonably 
that 


which, construed, clearly indi 


cate compensation is contemplated if 

“= Brunner v. Stix, Baer & Fuller Company, 
352 Mo. 1225, 181 S. W. (2d) 643 (1944) How- 
ever, see Pillois v. Billingsley, 179 F. (2d) 205 
(CA-2, 1950), and compare Davis v. General 
Foods Corporation, 21 F. Supp. 445 (DC N. Y 
1937) 

" Cole v. Phillips H. 
(2d) 404 (1941) 

“ Miller v. International Harvester Company 
of America, 298 Pac. (2d) 279 (1956): J. A 
Healey v. R. H. Macy & Company, 277 N. Y. 
281, 14 N. E. (2d) 388 (1938). However. com- 
pare Williamson v. New York Central Railroad 
Company, 258 App. Div. 226, 16 N. Y. S. (2d) 
217 (1939), and Alberts v. Remington Rand, 
Inc., 17 Misc. 486, 23 N. Y. S. (2d) 892 (1940). 

*“ Hamilton National Bank v. Belt, 210 F. (2d) 
706 (CA of D. C., 1953) 
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Lord, Inc., 28 N. Y. S 


it is accepted and used.”“ So said the 
Court of Appeals for the District of Colum- 
bia in a case where the plaintiff was allowed 
to recover. The concept of a property right 


in a “concrete” idea is one which has 


been frequently used in these cases.” 

If a restricted submission is in a literary 
or artistic form where appropriation can be 
easily demonstrated (as in the case of a 
slogan or poster), an appropriation which 
does not conform to the restrictions im- 
posed may be considered an infringement 
of common law copyright. That is, the 
right to first 
publication of his verbal or artistic efforts 
and to make this publication on his own 
terms \ publication or use without con 


will be an 


originator has a make the 


sent infringement. This theory 
of recovery will not be available where the 
idea is used but the formal [ 


it is not followed. 


expression o! 


Theories of recovery are various and not 


Recoveries in contract 
fact) or 


usual, but the 


reconciled. 
implied in 
most 


easily 
(express or in quasi 
contract are exact 
theory on which recovery is based is often 
difficult to discover.” 

Where a 
that it 


and use follows, it might be possible to find 


submitted on 
will be paid for if used 


concrete idea is 


condition 
unilateral 


that a contract 


usually the 


arises on use 
However, theory of 
an implied in fact contract or 


quasi contract. If the terms of submission 


recovery 


seems to be 


are too indefinite to find a contract, it may 
be considered that the defendant has been 
unjustly enriched and should make restitu 
recovery) to the 
plaintiff for the value of his services to the 
defendant 
\ few 
ing problems in contract concepts, although 
they probably 


tion (quasi contractual 


cases create some rather interest- 
reasonable results. Sev 
relief to the 
appeared to 
for the reason that the requested dis 


reach 
Cases denied 


contract 


eral of the older 
plaintiff, 
exist, 


where a 


“ When the label ‘‘property right’ is used in 
this connection, it is well to recall the words 
of Justice Holmes in du Pont v. Masland, 244 
U. S. 100, 102 (1917) “The word ‘property’ as 
applied to trade marks and trade secrets is an 
unanalyzed expression of certain secondary con- 
sequences of the primary fact that the law 
makes some rudimentary requirements of good 
faith.”’ 

“See, for example, Stanley wv, Columbia 
Broadcasting System, 35 Cal. (2d) 653, 221 Pac. 
(2d) 73 (1950): Matanese v. Moore-McCormack 
Lines, Inc., 158 F. (2d) 631 (CCA-2, 1946). 
Compare Grombach Productions, Inc. v. Waring, 
293 N. Y. 609, 59 N. E. (2d) 425 (1944): Desny 
v. Wilder, 286 Pac. (2d) 55 (1955): Schonwald 
v. Burkart Manfacturing Company, 356 Mo. 435, 
202 S. W. (2d) 7 (1947) 
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closures novel or original when 


made.” 
to find 


were not 


One of the newer cases appears 
considera- 
the defend- 
ant’s promise to pay was past consideration." 


However, 


a contract where the only 


tion given by the plaintiff for 


in view of all the facts of the case 
the result seems unobjectionable and, 
event, it could 


other 


in any 
have bee n reached on 
When the plaintiff makes a 


sufficiently appealing case, he is very likely 


some 


basis 


when he 
is almost certainly not going to 
matter 


to recover, regardless of theory: 
does not, he 


recover no how 


much theory is on 
his side 


furnish excellent examples of 
In How J, Ryan 
Brewing Asso 
to the 
submitted an adver 
included the 
Century.” 


[wo cases 
quasi contractual recovery 

Associates, Inc. v. Century 
ciation™ the plaintiff (in response 
defendant’s invitation) 


scheme slogan 


tising which 
“The of the 
subsequently used this slogan in advertising 
although the 


employed. In 


Beet The defendant 


plaintiff’s services 
Vash v 


the plaintiff (at the request of the 


were not 
Inc.™ 
defend- 
ant’s advertising agent) prepared and sub 


Alaska Airlines, 


mitted sketches of new insignia for the 


defendant, with the understanding that if 


any sketches agreement for 
into. The 


subsequently appr: 


were used at 
would be 


plaintiff’s designs wer« 


compensatio! entered 
the defendant’s advertising 
first In 
recovered in 


priated by agency, 


each case the 
quantum 


value of his 


a successor to the 
plaintiff meruit for 
the reasonable service to the 
defendant. In neither case 
had into 
An implied in fact contract was not possible 
had not reached the 
at which one could very well be found. The 
both cases had 


benefited by the 


was a contract 


possible for none been entered 


for negotiations stage 
unjustly 
plaintiff and 
this 
the plaintiff was 


defendant in been 
enriched oO! 
was required to pay to the 


In the Nash case 


also allowed 


extent ol 
benefit 


recovery for breach of his 
rht 


common law copyright, which had not been 


because there 


could 


transferred 
lhis 
Ryan 


Was no contract 


theory have been used in the 


case However, insofar as a double 


recovery is allowed for the same wrong, 


 Masline v. New York, New Haven é Hart- 
ford Railroad Company, 95 Conn, 702, 112 Atl 
639 (1921) (where the idea related to advertising 
space): and Soule v. Bon Ami Company, 201 
App. Div. 794, 195 N. Y. S. 574 (1922) (where 
the idea of how to make more profit was to 
increase the price of the product) See, also 
Bristol v. Equitable Life Assurance Society, 132 
N. Y. 264, 30 N. E. 506 (1892) 
” Brunner v. Stix, Baer 
352 Mo. 1225, 181 S. W. (2d) 643 (1944) 
185 Wash. 600, 55 Pac. (2d) 1053 (1936) 
194 F. Supp. 428 (DC N, Y., 1950) 


& Fuller Company, 


Business Ideas 


he plaintiff’s recove 
ominal damages fot 
Direct appropriation 
submitted 
rather 
will not 


nsigne with 


s] 


restrictions Can 


iown easily, and recovery for 


use 


seem unreasonable However, if 


general plan and a 
with the 


must be 


the plaintiff submits 
embodiment t restric- 
that 


° 
pensated, he probably will not 


specinc 


tion use of the com 


recover if 
the plan is used but his embodiment is not 
In Thomas v. R Reynolds Tobacco Com- 
pany™ the plaintiff submitted a letter stat- 


ing that the defendant’s cigarettes 


smoked 
gether with another lette: | | 

the defendant could make a photo- 
opy of the first letter for advertising 


t he lefendant would  Te¢ ympensate” 


him Some years later the defendant’s 
advertising campaign was based 

the cigarettes burned 
clear that 
the defendant did not agree 
tiff’s 


contract because the defen 


there was no « since 
with the plain- 
implied in fact 


dant did 


terms Chere Was 
not re- 


yroduce the plaintiff’s letter so that an im 


t 
I 
p! 1 acceptance ot the plain 


tiff’s offer could 


ve shown. The plaintiff lost 


chary of quasi contractual re 


, : 
these facts because of ne 


trapped position of the corporation 


Where the first letter from the idea mer 


chant invites an offer from the corporation 


before well to 


it is 
throw up as many safeguards as 


disclosure is made, 
are feasible 
Che corporation should not obligate itself 
to pay if the idea is not new and orig 
with the offe An agi 


poration to 


inal 
eement by a cor- 
accept a 

obligation” could 
construed to mean corporation 
would be under né igation to pay for 
the plan if 


there would be no 


that 


B ryt 
acce] 


used t would only mean 
obligati 
compensate the submitter 
use Where the 


certain conditions under which it will accept 


in the absence of 


corporation lays down 


} 
met.™ If 


contract 


a submission, obviously no contract can 


arise if those conditions are not 


negotiations leading to an express 


350 Pa. 262, 38 Atl. (2d) 61 (1944) The 
facts here are not too far removed from those 
in a landmark case in this fleld where the 
plaintiff was successful (Liggett & Myers To- 
bacco Company v, Meyer, 101 Ind. App. 420, 194 
N. E. 206 (1935)) Compare John W. Shaw 
Advertising, Inc. v. Ford Motor Company, 112 
F. Supp. 121 (DC IIl., 1953) 

% Moore v. Ford Motor Company, 43 F 
685 (CCA-2, 1930) 

‘ Lueddecke v. Chevrolet 
F. (2d) 345 (CCA-8, 1934). 


(2d) 


Votor Company, 70 





have been entered into, chances of recovery 
on an implied in fact contract diminish in 
the degree that the submitter fails to comply 
with the terms of the corporation. Failure 
to comply with terms reduces the 
possibility of quasi contractual 
because the benefit conferred is lessened— 
if indeed there is any benefit at all. 


also 
recovery 


Corporations can hardly avoid receiving 
suggestions if they arrive through the mails. 
How to avoid the presumption of misappro- 
priation of a submitted idea can be ex- 
tremely difficult if a similar idea, although 
independently conceived, is used at a later date. 

Ideas can be freely used if they are sub- 


mitted without restriction. If they are 


MAJOR MEDICAL INSURANCE 


An interesting paper on “Major Medi- 
cal Expense Insurance: An Evaluation” 
was presented by Jerome Pollack, program 
consultant, United Auto Workers Social 
Security Department, Detroit, Michigan, 
at the Medical Care Section of the Amer 
ican Public Health Association’s eighty- 
fourth annual meeting. 
speech follows: 


A portion of his 


‘In major medical insurance, the in- 
surance industry is making a serious bid 
for preeminence in the health insurance 
field. 

“The coverage is not a panacea for the 
ills of health insurance. Essentially it is 
an attempt to meet the problems by the 
traditional methods and precepts of pri- 


vate insurance. The attempt to insure 
and i 


infrequent losses is a 
health 


insurance 


only large 


make the contin- 
conform to the 


than make the insurance best 


movement to 
gency rather 
serve the 
contingency. 

“Thus far, major medical 
has left unsolved many 
concerning its own benefits, and 
Deductible and coinsurance 
provisions have been readily seized upon 


insurance 
basic questions 
rates, 
controls. 


as a way to cut cost; their impact is 
little understood; one may prove to be 
misdirected, the other ineffective. The 
without valid controls to 
prevent an unwarranted inflation in health 


service costs. 


insurance is 


“Major medical insurance can hasten 


the vertical development of health in- 


‘>If a disclosure is made on the basis of a 
confidential relation, the plaintiff's position will! 
be different and his chances of success improved. 
See, for example, Shellman Products Company 
v. Allen-Qualley Company, 36 F. (2d) 623 
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submitted with a restriction, they should 
not be used in violation of the 
submission. If the correspondence before 
disclosure is lengthy, the terms of the con- 
tract can be worked out in advance. Old 
law is being applied in this field to get 
new results when the plaintiff presents an 


terms of 


appealing case.” A corporation’s policies in 
the idea field should be well thought out— 
not only to provide a proper basis for 
settling a meritorious claim without litiga- 
tion but also to prevent the occasion from 
arising when an extortionate claim will be 
paid to avoid litigation in which its ground 
will be difficult to 


lessness prove. 


[The End] 


general 
acceptance of more inclusive benefits and 


surance by contributing to a 
by stimulating competing plans to pro- 
may 
prove to have specialized value for people 


vide more complete coverage. It 


in the upper income categories who have 
a greater need for financial protection 
against excessive costs than for general 
prepayment. 
come will 


But persons with lower in- 
probably continue to 
coverage extending far 


need 
into minor care, 
even if this amounts to prepayment—i.e. 
group sharing and advance payment of 
services expected to be needed—rathe1 
than insurance, 
major medical 
catastrophe 


For more general use, 
may in time become a 
rider, with or without de- 
ductible and coinsurance clauses, in im 
proved basic plans. In the 
more valid and 
accomplishing 
value as a 


absence of 
effective 
what 


controls for 
it seeks to do, its 
coverage in its own 
right is severely curtailed. The dilemma 
is that the only alternative plans avail- 
able to most people also have serious 
gaps, deficiencies and inadequate controls. 

“Major insurance is an at- 
tempt to design an appealing arch with- 
out a foundation. Certainly nothing in 


basic 


medical 


its performance justifies abandoning the 
approach to health insurance that starts 
with joint participation by the physicians, 
the hospitals and the public, relies pri- 
marily on medical rather than economic 
controls and seeks to cover a large seg- 
ment of needed health services.” 


(CCA-7, 1930): Booth v. Stutz Motor Car Com- 
pany, 56 F. (2d) 962 (CCA-7, 1932); Jones v. 
Ulrich, 342 Ill. App. 16, 95 N. E, (2d) 112 
(1950). 
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Is Sonic Boom an Explosion? 


By JOHN I. HOPKINS and JOHN J. McINTOSH 


As there are no court decisions deciding the above 


question, the authors have sought to answer it by 


carefully explaining the phenomenon of sonic boom 


\ ie October 14, 1947, Charles Yeager 
/ became the first man to fly an airplane 


Ground 


faster than the speed of sound. 

crews and nearby residents heard a terrific 
noise and felt vibrations. When other 
planes subsequently exceeded the velocity 


of sound the same vibrations and noise were 
For the lack of anything else to 
labeled boom.” 


noticed. 


call it, airmen it “sonic 


A velocity equal to the ve locity of sound, 
or approximately 760 miles per hour, is said 
to have a “Mach number” equal to unity 
The abbreviation would be “M 
We say approximately 760 miles per hour, 
since the speed of sound depends upon the 
In other words, a 
have to go 


equals 1.’ 


absolute temperature. 
missile or aircraft might not 
quite 760 miles per hour to reach the speed 
of sound at a particular spot in the sky, 
have to go faster else- 


whereas it might 


where to do so 


Aeronautical engineers classify, according 
to the Mach number involved, four speed 
subsonic, transsonic, supersonic and 
any 


ranges: 
hypersonic. 
Mach number less than unity, such as M 
would be approxi- 


Subsonic corresponds to 
equals .75; transsonic 
mately M equals 1; 

between M equals 1 and M equals 4.5; 
hypersonic would be greater than M equals 
4.5. If M equals 1 represents a speed of 
762 miles per hour, a plane or missile travel- 
going almost 


supersonic would be 


and 


ing at M equals .75 would be 
572 miles per hour; and at M equals 4.5, it 


would be going 3,429 miles per hour. 


What takes place at 
was not clearly understood by many of the 
experts until actual experiments were con- 
capable of 


supersonic speeds 


ducted by pilots in airplanes 
exceeding the speed of sound. Some physi- 


cists thought it was impossible to exceed 


Sonic Boom 


the speed of sound, referring to it as a 
barrier or “brick wall in the sky.” Little 
thought was given to the fact that high 


powered guns were already shooting shells 
that were traveling than sound and 
with no difficulty. Until the first aircraft 
actually exceeded the speed of sound, there 
Was no unanimity of thinking as to the 
possibility of doing so. In fact, there was a 
deal of superstition about it. For- 
tunately, there were a few scientists who 
believed it could be However, until 


done the skeptics were most 


Taster 


good 


de ymne 
it was actually 
pronounced. 


[In their writings about supersonic speeds 
the scientists give no thought to the insur- 
ance claim men who might be troubled with 
sonic boom claims. The scientists stay with 
the airplane, which is miles away and has 
(100 per 
cent supersonic) by the time the sonic boom 
is felt and heard on the ground. The claim 
men area of no signal, but 
of an entirely different kind. With no signal 
from the experts as to what sonic boom is, 
they are placed in the position of not know- 
ing how to treat claims resulting from it. 


reached the “area of no signal” 


are also in the 


In order to have a better foundation for 


understanding boom, let us 
somewhat and review a few of the laws 


sonic digress 


of physics and the laws of man. Since 
sonic boom has at least two undisputed 
characteristics of explosion—a noise and 


energy—we will use a simple example of 
explosion for this review. If an air com- 
pressor tank ruptures as a result of too 
much air pressure, or if a stick of dynamite 
ruptures tremendous pres- 
sure developed by the gases and the heat 
from combustion, an explosion occurs. Both 
the legal and scientific minds are in com- 
fact, that there 
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because of the 


plete concurrence on the 





Mr. Hopkins is a professor of phys- 


ics at Vanderbilt University, and Mr. 
McIntosh is an independent insurance 


adjuster in Nashville, Tennessee. 


is an explosion in either case because of the 
following reasons: (1) There is a sudden 
release of energy, (2) there is an 
noise, (3) 


accom- 


panying there is a change in 
volume, (4) there is a going away of ma- 
terial from the (ex- 
plosion) and (5) the reaction is accepted as 
an explosion by the common experience and 


notions of men. 


source of the action 


defined as the 
that which causes a 
to act through some distance. Compressed 


Energy is capacity for 


doing work or force 
air is potential energy, and when released 
suddenly by the rupture of its container it 
up compressional or shock 
(The 
velocity, density, pressure and temperature 
of these shock upon the 
distance from the source and on the time. 


sets waves in 


the surrounding air. 

waves depends 
The strength of the shock decreases rapidly 
so that behind shock fronts, flow is not 
isentropic. Shock fronts always move with 
from the 
front side and with subsonic speed as ob- 
served from the back side.) Thus, we have 
a sudden energy or a sudden 
change from potential to energy of motion. 
Now if a small hole developed in the con- 
tainer, especially from an exterior source, 


supersonic speed as observed 


release of 


which permitted the compressed air to es- 
cape slowly, we would still have a release 
of potential energy but not an explosion 
since the release would not be sudden. 
However, many an argument has occurred 
over when the slow release stops and when 
the sudden release begins. 

Noise is 
which 
quality. 
more of an explanation. There can be no 
sound without the action of a 
without being expended, though 
energy can be expended without having 
audible sound. Sound is brought to us by 
vibrations which travel to our from 
the source of energy, usually through the 
air. These vibrations can also travel faster 
through liquids or solids. If the vibrations 
are approximately above 20 and _ below 
20,000 per second (referred to as frequency), 
the human ear can receive them and register 
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defined as sound of sort 
does not 


This 


any 
have agreeable or musical 
definition needs somewhat 
force, or 
energy 


ears 


magnitude of 


sound to us. A dog can hear sounds of 
much higher frequencies than the human, 
but that would not be sound to the human 
since he cannot hear anything above ap- 
proximately 20,000 vibrations per second. 
Further, other vibrations are not audible 
because they are not capable of being de- 
tected by the ear. Noise vibrations are 
irregular given off at irregular in- 
tervals, musical sounds are vi- 
brations that are regular ones at regular 
intervals. If the vibrations are not audible 
to the human ear, then there is no sound in 
the normal sense and no explosion. If the 
sound has a musical quality, then there is no 
explosion. The must be noise to 
come within the legal definition. In addi- 
tion, the noise must be caused as a result 
of the release of the energy at the source 
and not a subsequent thing in order to be 
within the legal meaning. 


ones 
whereas 


sound 


Volume is defined as space occupied as 
measured by cubic units. Compressed air 
occupies less volume than normal or plain 
air, and when released it increasés its vol- 
ume. Therefore, this comes within the legal 
definition. 


Material is defined as matter. Matter is 
defined as (1) anything occupying 
or (2) that which is conceived to constitute 
the body of the outward or physical uni- 
verse. With energy, it forms the basis of 
objective phenomena. Material can be a 
gas, liquid, solid or a combination of these 
things. Air, or the atmosphere, is material 
consisting primarily of two elements—oxygen 
and nitrogen. To be a legal explosion, there 
must be a going away of material from the 
source of the explosion. Our example meets 
this condition since oxygen, nitrogen, car- 
bon dioxide and other materials in the air 
do go away from the source or origin of 
the explosion. Of course, in 
you would have the steel container going 
away or at least parts of it cracked or bent 
outwardly. However, parts would 
not necessarily have to fly out with the air. 
As long as the tank was cracked enough to 
allow the 


space 


some cases 


these 


release of the com- 


seem to fall 


“sudden” 
pressed air, it would within 


the accepted definition. 
We that intangible but 


necessary proposition that even though the 
four characteristics already described are 


now come to 


complied with, we must have man’s accept- 
ance of the results as being an explosion. 
In our example, man has accepted the rup- 
ture of dynamite and the rupture of an air 
compressor as being explosions, but perhaps 
he hesitated making a decision when the 
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first tank of compressed air blew up. Whether 
man accepts an explosion as one depends 
largely upon his ability to understand it as 
such. However, as man grows in education 
and wisdom from generation to generation, 
he is more apt to concur with the few 
scientific minds who believe that a certain 
occurrence is an explosion but have pre- 
viously been unable to educate the layman 
to their way of thinking. The scientist may 
be correct in calling a particular occurrence 
an explosion, but if it does not appear to be 
an explosion according to the common ex- 
perience and notions of men, then it is held 
not to be an explosion in spite of a tremen- 
dous amount of 
contrary. 


scientific evidence to the 

Sonic boom is a new experience for man. 
It is also new to the scientific mind, which 
has actually paid little attention to it. How- 
ever, the scientist is better prepared to 
handle the problem. Man has now come to 
the point where he has more confidence 
in the scientific mind, and if the scientist 
can properly explain this new reaction, man 
may agree completely with him. Let us see 
what the scientist is saying about the cause 
of sonic boom. 


According to aeronautical when 
an airplane equal to or 
greater than the speed of sound (Mach 1 or 
higher), shock waves or 
waves begin to develop at the front of the 
plane. These shock waves are formed by 
overlapping “pressure disturbances” or sound 
waves brought about by the plane traveling 


engineers, 
reaches a speed 


strong pressure 


faster than its own sound waves. As the 
the airplane increases to Mach 
than 1, the strength or 
shock 


moves 


speed of 
numbers greater 
waves in- 


forward 


content of these 


The shock 


along the slanting side of an acute angled 


energy 
creases. front 
cone, the apex of which is at the nose of the 
plane. The larger the Mach 
smaller the angle of the cone. 


number the 
There may 
be other shock fronts but they would be of 
much less intensity. 


into 
“continuous.” 


Sonic booms have been classified 


two and 
A “transient” boom is produced by a plane 


types—“transient” 


diving to supersonic speed and setting up 
a shock front which moves normal (mean- 
ing perpendicular and at the speed of the 
plane) to the ground as the plane pulls out 
of its dive. The “continuous” boom is pro- 
duced by a plane traveling faster than sound 
flight and setting up 
shock fronts which move along the ground 


in continuous level 
at the speed of the plane. 


Sonic Boom 


When a shock front reaches an observer 
on the ground he hears a very loud noise 
certain amount of energy has 
been suddenly transferred to his ears. Fur- 
ther, the shock front may do considerable 
damage to windows or plaster in houses 
since a considerable force per unit area can 
be transferred. The intensity of a shock 
wave reaching the ground depends upon 
(1) the speed and size of the plane, (2) the 
distance of the plane from the ground and 
(3) the air speeds at the plane and at the 
ground. Forces up to 40 pounds per square 
foot can be created by supersonic flight. 
However, the pressure created at the ground 
level can be held at a safe value if planes 
fly at sufficiently high altitudes. Diving 
planes are likely to be more hazardous 
since the force moves more or per- 
pendicularly to the ground 


because a 


less 


Actually there is no difference in the 
shock waves set up by the rupture of a 
compressed tank of air (or the rupture of a 
stick of dynamite) and those developed by 
a plane traveling at supersonic speed. The 
damage produced by an explosion is the 
result of shock waves exerting a large force 
per unit area upon surrounding matter or 
materials. Whether this force or released 
energy originates from a compressed tank 
of air, a stick of dynamite or an airplane 
in supersonic flight, the phenomenon or 
results are the same. 


While man has not yet had the oppor- 
tunity to pass a legal verdict on sonic boom, 
if he has heard and felt one, and then gen- 
erally understands the scientific explanation 
of it, it is quite possible that he might label 
it an explosion with a capital “E.” Some 
newspapers are already referring to it as 
an explosion. 


The courts have held that the bursting of 
a water pipe caused by water hammer, the 
rupture of a radiator from frozen water, 
the popping open of a tree caused by ex- 
treme frost and a multitude of other queer 


occurrences are actually explosions. Before 
rendered, many an 
expert termed all of the above as non- 
explosions. It would that the re- 
actions which take place in sonic boom in 
many respects more clearly coincide with 


these decisions were 


seem 


the characteristics of explosion—yet a num- 
ber of competent insurance executives, who 
have made a conscientious study of it, do 
not feel it is an explosion. They apparently 
believe that it is perhaps an entirely new 
phenomenon. Their position may be cor- 
rect, but it will take a few court decisions 
to finally decide the question. 
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Should the courts find that the character- 
istics of sonic boom do not constitute an 
explosion, it would appear that insurers 
issuing many of our modern insurance con- 
tracts could not escape liability in view of 
the fact that the direct contact exclusion 
has deleted from aircraft coverage— 
as in the case of broad form perils, all physi- 
cal damage perils and the package C policy. 
As a matter of fact, since sonic boom is not 
excluded in any of the above contracts, 
there is the possibility of liability under the 
building collapse and glass breakage perils 
of the broad form and under the all-risks 
feature of the other two contracts. 


been 


Should the courts decide it is an explo- 
sion, liability would exist for any damage to 
property insured under which 
have explosion clauses attached (other than 
those policies containing the inherent ex- 
plosion clause only). This would include 
all fire policies with extended coverage, 
broad form or all physical damage perils, 
plus package policies A, B and C, not to 
mention others. Therefore, the question 
would resolve itself into how much damage 
can occur from sonic boom. 


contracts 


It is a known fact that if this new kind 
of explosion or phenomenon (take your 
pick as to what you call it) occurs close 
enough to the ground it will cause damage 
to buildings and be very hard on the ear 
drums. Depending entirely upon the dis- 
tance and type of construction, the damage 
can be severe or nothing. It is fortunate at 
this time that all aircraft capable of exceed- 
ing the speed of sound are controlled either 
directly or indirectly by governmental agen- 
cies. Further, with allowances for very few 
mistakes, every flight exceeding the speed 


of sound is planned in advance of its occur- 
rence. The pilots are cautioned to have 
plenty of altitude and distance from densely 
populated areas when attempting it. There- 
fore, little damage will be caused. In fact, 
of those claims already reported, the greater 
part of the damage is not physical but an 
imaginary proposition in the minds of the 
property 

While 


problem 


owners, 

insurance adjusters will have a 
similar to the presented in 
borderline blasting investigations, it is not 
an impossible one. By inspection they will 
be able to fairly well determine whether 
(1) the damage is of recent origin, (2) there 
is any other damage in the immediate 
vicinity and (3) all parties contacted felt 
vibrations and heard the noise. Usually the 
governmental agency in charge of the air- 
plane will be cooperative. A- careful in- 
vestigation will rule out or greatly diminish 
most sonic boom claims made today. 


one 


At least for the present it would appear 
that the few claims resulting from this new 
type of explosion or phenomenon will not 
bankrupt the insurance companies. As the 
speed of our aircraft increases to Mach 2 
(twice the speed of sound), Mach 3, etc., 
one might think that the sonic boom could 
cause more damage. Of course, the poten- 
tial is there but the Mach angle is smaller 
and the pilots will be advised to fly at 
higher altitudes. This will allow most of 
the shock waves io dissipate before reaching 
the earth. 

If, in the future, sonic booms become as 
plentiful as fire crackers on the Fourth of 
July, then an exclusion can be added to the 
policies or an additional premium charged. 


[The End] 


WHAT THE LEGISLATORS ARE DOING 


infirmaries, except hospitals maintained and 
operated by the United States Government, 
would be liable for the negligence of their 
officers, employees, servants or agents pro- 
vided that this negligence is connected with, 
or takes place within, the scope of their 


duties. (H. B. 643.) 


H. B. 4 would provide that a bank, or a 
group of banks, under regulations estab- 
lished by the Commissioner of Banks, may 
purchase group life insurance on the lives 
of debtors who request such insurance. The 
premium for this insurance, or the premium 
on an individual life policy held to cover 
the indebtedness, could be added to the 
payments required of those who elect to be- 
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Continued from page 6 | 


come insured. Dividends received by the 
bank from group life insurance would be 
used to reduce the cost thereof to the in- 
sured debtors. 

Another bill (H. B. 968) would provide 
that an unregistered or illegally registered 
motor vehicle does not constitute a trespass 
on the public highways in a civil action or 
tort for injuries suffered by the owner or 
operator of the vehicle. 

A lapsed life insurance policy which is 
incontestible, and which has a loan or cash 
surrender value or any nonforfeiture benefit, 
shall be reinstated without the necessity of 
the insured furnishing a certificate of good 
health. (H. B. 2064.) 
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Legal Problems 


in Disability Insurance 


By J. EDWARD DAY 


The author presented this paper before 
a meeting of the Nebraska State Bar 
Association last October in Omaha, Mr. 
Day ts associate general counsel, Pru- 
dential Insurance Company of America. 


N 1932 Amelia Chard was an instructor 

in French at the high school at Beatrice, 
Nebraska. Eighteen months previously she 
had purchased a life insurance policy which 
provided for monthly total disability bene- 
fits if “the insured has become totally dis- 
abled by bodily injury or 
he is and will be thereby wholly prevented 


disease so that 


from performing any work, following any 
occupation or engaging in any business for 
remuneration or profit.” The policy further 
provided that “if at any time the insured 
shall become able to perform any work, 

any 


follow 

business for remuneration or profit, no 
further payments shall be made.” 
In 1932 Miss Chard became seriously ill. 
She had a major surgical operation and suf- 
fered a and mental breakdown 
which private hospitalization 
physicians and psychi- 


any occupation, or engage in 


income 


nervous 
resulted in 
treatment by 
atrists. 


and 
For a period of ten years the in- 
surance monthly total 


company paid the 


disability benefits. 

By 1943 Miss Chard had become a night 
clerk in an apartment hotel in Omaha. She 
worked six days a week from 11 p.m. to 
The insurance company discontinued 
the disability payments litigation fol- 
The trial court refused to direct 
a verdict for the defendant and the jury 
awarded a verdict to the plaintiff. On ap- 
peal, the Supreme Court of Nebraska held 
that the trial court was correct in refusing 
to direct a verdict for the defendant. 
(Chard v. New York Life Insurance Com- 
pany, 16 N. W. (2d) 858 (1944).) 


7 a.m. 
and 
lowed 


Disability Insurance 


The total disability clause in this case re- 
ferred to inability to perform “any work,” 
yet the court gave considerable attention to 
whether the insured was capable of resum- 
ing teaching. The court considered the 
nature and demands of the night clerk 
duties being performed by the insured 
and gave attention to such factors as the 
following: (1) There were few registrations 
during the insured’s hours of duty; (2) her 
work was done in comparative quiet, with 
lack of confusion; (3) the job did not re- 
quire exceptional skill, tact, or great mental 
concentration; and (4) “She does the work 


fairly well, but makes many mistakes ordi- 
narily not made by others.” 

[ have summarized this case in order 
to use it as a text that I can refer to in 
discussing legal problems in disability in- 
surance. The case highlights a number of 
those problems. 

Disability insurance achieved its original 
prominence as an adjunct of life insurance, 
amount is still written 
that field to which all 
disability insurance in 


and a considerable 
in that way. It is 


of us who write 


any form today look for guidance and 
precedents. 

should explain at the outset 
kinds of 


what 
which 


Perhaps I 
that 
disability insurance 
be called the 
benefits for 
Such 
be paid up to age 60, 65 or, in some cases, 


there are two fundamental 


One is might 
long-term 
total 


benefits 


type pro- 


vides and permanent 


disability. may continue to 


even for life. This is the kind of coverage 
customarily provided by the disability pro- 
visions of life insurance policies. 

The second type, or short-term disability 
health 
cident insurers (or, as some prefer to call 


coverage, is written by the and ac- 
them, the sickness and accident insurers). 


contracts have with 


life insurance but provide, usually, weekly 
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or monthly indemnities during periods when 
the insured is unable to work. In recent 
many of the large life insurance 
companies have begun to write the separate 
contract type of sickness and accident in- 
surance so that, as far as the source of the 
coverage is concerned, the situation is a 
little mixed. However, there is a real dif- 
ference between the two kinds of coverage 
—about which more later. 


years 


My company (The Prudential Life In- 
surance Company of America) has been in 
the individual sickness and accident field 
only since 1952. By that J] mean that only 
during the past four years have we written 
so-called income protection policies—not 
involving life insurance—to pay monthly 
benefits in the event of inability to work 
because of sickness or injury. 

We at Prudential have had a great deal of 
experience with disability clauses in life 
policies—as a matter of fact, probably the 
first instance of the use of such clauses 
in the United States was in the weekly 
premium policies issued by Prudential 80 
provided for sickness 
benefits from $3 to $25 a 
Our experience with that was 
not good (the English Prudential had pre- 
viously found it “disastrous’”) and it 
abandoned in 1877. We did not get 
ously into it again until about 40 
ago—and there were times in the 
when we wished we hadn’t. For 
reasons it is not an easy form of insurance 
to write. While in some respects its legal 
aspects fall within a rather specialized area 
of the law, it is related, in many ways, to 
fields such as workmen’s compensation with 
which most lawyers come in contact at 
frequent intervals. 


years ago which 


ranging week. 


coverage 


was 

seri- 
years 
thirties 
many 


The insurance industry, and particularly 
the life insurance industry, has had a large 
part in the emphasis placed on economic 
security today. We have taught the family 
head to believe that the protection of his 
brood against the hazards of life is among 
his highest duties—that he must provide, 
through insurance, against the day when 
he is no longer available to bring home 


the bacon. 
But 


faces; 
ness, injury or even by advancing years. In 
many cases the need in disability is even 
greater because the one-time breadwinner, 


hazard he 
he may be incapacitated by sick- 


death is not the only 


instead of being taken out of the picture, 
remains as a nonproductive consumer (and 


1 May and Oursler, The Prudential, pp. 70, 71 
and 74. 
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because of his condition a heavy consumer) 
of his family’s reduced means. 
According to Dr. Solomon Huebner, the 
leading writer-philosopher on life insurance, 
total and permanent disa- 
bility (which he calls “living death”) is the 
worst of the three forms of death to the 
self-supporting individual—the other two 
being “actual death” and “retirement death.” * 


a condition of 


To provide protection against “living death,” 
however, presents problems that are unique 
and without counterpart in the life in- 
surance field. They spring from the dif- 
ficulty of defining the contingency insured 
against and the extremely subjective nature 
of the factors controlling the presentation 
of claims. In life insurance, for example, 
there is no problem of interpretation in 
judging the quick from the dead; nor can 
death be imagined or feigned (except in 
the rare case where there is a mysterious 
disappearance for years—and that 
sort of thing is normally motivated not by 
a desire to cheat an insurance company but 
by a desire for a new girl friend). 


seven 


However, total disability depends on what 
a man can do. What he can do is invariably 
conditioned by what he is willing to do— 
and what he is willing to do depends all 
too frequently on the very practical con- 
sideration: “What’s in it for me?” A man 
who has a backache usually will not give 
up a $150 a week job to collect a $25 
weekly indemnity. However, if he is out of 
work anyway, that backache may suddenly 
become much more painful and debilitating. 

It is extremely difficult to take proper 
account of such factors in actuarial plan- 
ning. Disability insurance makes a valiant 
and, on the whole, a remarkably successful 
attempt to apply the sharp, sure mathe- 
matics of actuarial science to an equation 
of imprecise terms—the solution of which 
depends upon the infinite variety of human 
nature. 

If I were to ask you on what conditions 
disability benefits should be payable—that 
is, to state the risk that should be insured 
against in disability policies—no doubt you 
would say that should be pro- 
vided when a man is sick or hurt and un- 


benefits 


able to work. I would agree with you—that 
We would like to define 
it just that simply, only the facts of life 


is our objective. 


will not allow us to do so (the facts of 


life being, in part at least, the ingenuity 
of lawyers). 

2S. S. Huebner, Life Insurance (4th Ed.), pp. 
362-363. 
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who’s down on his luck and 
unable to find a job stubs his toe. Now 
he hurt and unable to work. He could 
collect under the above definition and you 
would help him. However, it is not a claim 
an insurance company would feel it should 
pay or hurt and unable 
to work,” its policy contract really meant to 
provide benefits only when the sickness ot 


\ man 


1S 


because by “sick 


injury was severe enough to, and did, neces 
sitate Well, then, 
“there’s the rub.” 


cessation of work. 


to 


we 


have say so—and 


You are all familiar with the rule of 
law that the terms of a written instrument 
are against the drafter. This 
particularly true of insurance policies which 
are contracts of adhesion 
to the 
basis 
to 
conditions 


construed is 
contracts which 
“take it 
having an 
of the 
a disa- 


offered insured 
leave it” 
opportunity 


terms 


are on a 
his 
negotiate about 
When, 
bility case, the contest presents a picture 
of appealing clamoring in 
vain against an impersonal financial edifice 
of untold (but well-known) 
application of this rule can become a little 
exaggerated. 


or without 
any 
or as in 


human needs, 


resources, t he 


The companies that first wri 
to secure 
by using an ironclad definition of disability 
which, literally construed, would have pro 


ite disability 


insurance sought their position 


vided for the payment of benefits only to 
insureds who flat on their backs and 
mentally incompetent 
intended and followed a more liberal prac- 
tice the payment of claims, but they 
wanted the discretion in their hands to 
protect themselves against malingerers. 


were 
These companies 


in 


The contingency insured against was de 
scribed as “total and permanent disability.” 
“Total” was further defined “the in- 
capacity, resulting from bodily injury or 
sickness to perform any work or 
occupation for compensation 

“Permanent” was intended to 
that the disability must of 
a nature and severity as to continue in- 
definitely; some companies specifically stated 
that the disability must be “for life.” Let’s 
see what the courts did with these concepts. 

In Federal Life 
Lewis* the Supreme 
took the word 
tionary meanings and redefined it for in- 
surance The 
benefits upon receipt of proof that the in- 


as 


engage 
in any or 
profit.” 


3 


mean be such 


Insurance Company v 
Court of Oklahoma 
“permanent” out of its dic- 
promised 


purposes. policy 


° Herrick, Total Disability Provisions in Life 
Insurance Contracts, p. 38 


476 Okla, 142, 183 Pac. 975 (1919). 
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1 


sured would be “continuously and wholly 
prevented for life, from pursuing any and 
all gainful occupations.” The medical evi- 
dence that the suf- 
fering from a disease known as ataxia tabes 
dorsalis, and that as a result had to 
lost control of the muscles of 
the lower portion of his body. He walked 
with difficulty. However, he 
apparently improving. The company had 
allowed benefits for a time but discontinued 
them when it appeared that the insured had 
sufficiently recovered. In the court action 
the insured’s doctor testified that the prog- 
not good but that he could not 
definitely that the insured would 
able to work again. The company 
sought to uphold its position on the ground 
that 


showed insured was 
he 
some extent 


great was 


nosis was 
state 
never be 


there was no proof of permanence. 


[It was recognized, of course, that the 
permanence condition health is a 
matter of dispute even in medical circles, 
and the company expected to resolve doubt- 
ful in favor In fact, 
it had done so in this instance. There was 
in the policy for periodic re- 
of claims and cessation of benefits in 
event of The court 
that as implied acknowledgment 
the that “permanent” did not 
mean what it said. The opinion stated 
that the of the 
give “permanent” a literal meaning would 
make the ambiguous and contra- 
dictory and meaningless part. It 
concluded that if the policy was to be read 
whole, “permanent” could no 
“probably permanent.” 
Decisions like 
of the probability 
tions of fact are for the jury and there were 
the usual astounding results. 


ot aA of 


cases in f of the insured 
a provision 
view 
the 


upon 


recovery seized 
an 
by company 


in light recovery clause, to 
policy 
in was 
as a mean 


more than 


this made the evaluation 


a question of fact. Ques- 
Cases are on 
record in which benefits for permanent dis- 
ability have been ordered paid to claimants 
who admitted in court that they had fully 
recovered. The payments were ordered on 
the ground that, despite the facts, the dis- 
ability should reasonably have been looked 
upon “probably permanent” at the time 
of claim. The companies had not charged 
for benefits for “probably permanent” dis- 
ability and never meant to promise them. 
However, the companies found that they 
had done so in spite of their precautions. 


as 


the later cases went even further. 
In Bahneman v. Prudential Insurance Com- 
pany’ the Supreme Court of Minnesota 


Some of 


5 New England Mutual Life Insurance Com- 
pany of Boston, Massachusetts v. Durre, 199 
N. E. 868 (1936). 

*193 Minn. 26, 257 N. W. 514 (1934). 





classified as permanent any disability “which 
might reasonably be expected to continue 
for an indefinite time.” A Mississippi court 
defined “permanent” by antithesis, stating 
as follows: “We construe the word per- 
manent, when used in a policy provision 
such as this, as one used for the proper 
purpose, and for the purpose only, of ex- 
cluding disabilities which are merely tempo- 
rary. Although the disability be one which 
may or will pass away in a fair period of 
time, yet if the required period is longer 
than that which, reasonably considered, is 
only temporary, then it must of necessity 
fall within the opposite general term ‘per- 
manent,’ because it is not temporary.”’ 
Dr. Arthur Hunter, who developed the 
first generally accepted tables for disability 
rates and reserves, once commented: “Per- 
manent in connection with disability under 
life contracts has come to have about the 
same degree of literalness as it has in con- 
nection with waves in women’s hair.” * 

This trend in court decisions created a 
serious problem. Temporary disability could 
not be written at rates appropriate for a 
real permanent disability risk. The com- 
panies resorted to compromise and adopted 
a presumptive clause which provided that 
disability would be considered permanent 
when it had lasted for a stated period— 
usually three or six months. That, frankly, 
placed the companies in the temporary 
disability business which they had sought 
to avoid. The health and accident insurers, 
which wrote disability income coverage 
under separate contracts, were always in 
that field and fixed their premium rates 
accordingly. Permanence was never a factor 
or a problem for them. 


As a result of this modification of the 
concept of permanence, Prudential on one 
occasion found itself under the necessity of 
paying so-called total and permanent dis- 
ability benefits for pregnancy, The lady in 
question wrote us that although she had 
been under the best medical care, she had 
four miscarriages and had been told by her 
physicians that the only way she could 
have a child was by being completely in- 
active during the entire period. We fur- 
nished claim forms and, because of the 
unusual nature of the case, assigned one 
of our representatives to investigate it. The 
representative reported that while it was 
a planned period of disability, there was no 
question of its reality. He added: “I was 
impressed by the sincerity with which this 


* Equitable Life Assurance Society v. 
155 Miss. 515, 124 So. 485 (1929). 
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Serio, 


woman is working at this job of having a 
baby she has lost other babies by not 
being inactive. She craves a child and is 
bound to have one if possible.” The claim 
was approved. Shortly after the birth, we 
received a letter from the lady very courte- 
ously informing us that she was no longer 
disabled and expressing her appreciation to 
all the fine gentlemen of the Prudential who 
had helped her “the only way they could 
to have a baby the only way she could.” 


The other part of this “permanent and 
total” concept is defining what is meant 
by “total.” The definition of the word 
“total” in this connection has been the 
subject of countless judical pronounce- 
ments. In the first place there is an im- 
portant difference between occupational 
coverage and general or nonoccupational 
coverage—that is, the difference between 
inability to perform “the insured’s occupa- 
tion” and inability to perform 
cupation.” Accident and health insurcrs 
wrote occupational coverage because they 
were in the temporary disability business 
with benefits of limited duration and they 
expected liability to attach whenever the 
insured was incapacitated to do his job. 


“any oc- 


The insurers writing disability coverage in 
life insurance policies were concerned, on 
the other hand, with the long term only. 
They did not undertake to pay life-long 
benefits, for example, to a streetcar motor- 
man who had hurt his foot and had been 
moved inside to an office job. Thus the life 
insurers wrote general rather than occupa- 
tional coverage—promising to pay only 
when the insured could not work at all. 
At least, they thought that was what they 
had done. 

The courts took a different view. Prac- 
tically speaking, none construed the clause 
as written. Each case rewrote the clause 
to some extent and some courts refused to 
any distinction whatsoever be- 
tween “his occupation” and “any occupa- 
tion.” In Fogelsong v. Modern Brotherhood of 
America® a Missouri court said that a clause 
which included the usual language “unable to 
carry on or conduct any vocation or calling” 
“should be construed as meaning, if any- 
thing, the vocation or calling in which he 
might be following at the time he became 
disabled, and not any vocation whatever 
which he might be able to follow after he 
had been disabled.” 


The 


recognize 


Nebraska Supreme Court has fol- 


lowed this approach whereby no distinction 


*’ Horne and Mansfield, The Life Insurance 
Contract (ist Ed.), p. 212. 
*121 Mo. App. 348, 97 S. W. 240 (1906). 
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is recognized between clauses referring to 
inability to insured’s occu- 
pation and clauses referring to inability to 
perform any occupation. The Chard case 
is a recent example of this line of cases in 
Nebraska. The disability clause in that 
case referred not just to inability to per- 
form the insured’s occupation but to in- 
ability to perform “any occupation.” The 
insured’s occupation had been that of serv- 


perform the 


ing as a teacher of French. The opinion 


receiving in 
1932, but we can as- 
that it 
year—and 


state what she 
this employment in 
sume, I am sure, was not 
than $2,500 a probably 
Later she was serving in a job as an apart- 
ment hotel night clerk at $1,200 a year, 
which certainly (using the plain language 


doesn’t was 
more 


less. 


of the disability provision) involved “per- 
forming any work, following any 
engaging in any business _ for 
remuneration or profit.” Yet the court con- 
sidered might have 
been able to resume teaching and held that 
the night clerk job did not prevent her 
from being entitled to total disability benefits. 


occupa- 
tion or 


whether the insured 


In the Chard case the court quoted with 
approval from other leading Nebraska cases 
to the effect these 
Miceli v. Equitable Life Assurance Society, 
138 Neb. 367, 293 N. W. 112, rehearing denied, 
294 N. W. 659 (1940). In that 
laborer was covered by a permanent 
ability provision in a group life insurance 
policy which stated that would 
be made only if the insured were disabled 
“any and all gainful oc- 
In the original opinion the court 


same One of was 


case a 


dis- 
payments 


from performing 
cupation.” 
stated: 


sub- 
ma- 
transaction 


“Tf an insured’s inability to do 
stantially and practically any of the 
terial 
of his usual business or vocation is affected 

he will be held to be totally disabled.” 


acts necessary for the 


On request for a rehearing, the company 
objected to the language “any of the ma- 
terial acts.” The court denied a rehearing, 
saying: 


“It is not important how many individual 
insured 


acts—whether one or several—the 
is prevented from performing 


This approach of the Nebraska courts is 
sometimes referred to as the “liberal” rule, 
sometimes as the “minority” rule and some- 
times as the “majority” rule. The line-up 
of state supreme courts on this issue—that 
is, whether the words “any occupation” are 
to be “construed” as meaning the insured’s 


occupation—has shifted over the years. For 
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example, in 1943 the Court of Appeals of 
Kentucky overruled a line of cases (ex- 
tending over a period of 30 years in that 
state) had held that a nonoccupa- 
tional disability clause was to be construed 
as though it 


which 


were an occupational clause 
referring to the insured’s occupation. (Mu- 
tual Life Insurance Company of New York 
v. Bryant, 177 S. W. (2d) 588 (1943).) The 
court referred to its previous rule (which 
it was overruling) as the “minority” rule, 


and characterized it as follows: 


“The minority rule is generally referred 
to as the ‘liberal’ rule of construction, but 
we think it is so ultra liberal as to surpass 
all rules of since it 
the meaning of plain and unambiguous 
After due and careful 
consideration, we have concluded that the 
‘minority’ rule is unsound and a mis- 
application of the law 7 


construction changes 


language 


An interesting sidelight of this Kentucky 
decision is that the court decided that its 
action in previous line of 
given retroactive effect 
so that policies issued in Kentucky during 


overruling the 
cases was not to be 


the long period that the court was adhering 
to the “liberal” rule were to be construed 
as occupational clauses even though they 
related to inability to perform “any oc- 
cupation.” Other states have likewise changed 
their minds on this question. 


The application of the “liberal” rule has 
created some situations which were never 
anticipated and has resulted in the payment 
of claims which seem to many of us quite 
inequitable because of the drain they place 
on the disability reserves that been 
Back 
in 1919 we insured a man under a contract 
that provided for waiver of premium and 
monthly income benefits for total and per- 
manent disability to carry on any occupa- 
tion. The insured was an auditor for the 
tax commission, earning $2,040 a year. 
He suffered from osteomyelitis, as a result 
of which his right leg stiff. He 
was forced to leave his job for the better 
part of a year but later went back to work 
in the same department at the same salary. 
Prior to his disability he had done a con- 
amount of traveling, but after- 
not. After he returned to 
discontinued benefits and 


have 
set up for all of our policyholders. 


became 


siderable 
wards he did 
work we 
promptly sued. By the time the case came 
to trial the had 
motion and was making over $3,000 a year. 
The argued that his 
client was no longer able to do his former 
work and that if he did not 


were 


insured received a pro- 


insured’s attorney 


have the 
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osteomyelitis condition he would be able to 
earn much more than his present salary. 
There was a judgment for the insured. 


The insured has continued to work at 
his job and has continued to advance both 
in position and in salary. We have twice 
more attempted to recover the case and 
have twice been defeated in court. The 


last time we were threatened with a counter- 
suit for $2,500 for harassing the insured 
by requesting proof of continued disability. 
On a check-up in 1951 we found that this 
insured was then earning $6,000 a year, 
but we have had no choice other than to 
continue benefits and are still paying them. 


Some strange situations arise from the 
application of the rule followed in certain 
states (including Nebraska) to the effect 
that inability to do any work is to be con- 
strued as meaning inability to do substan- 
tially and practically any of the material 
acts necessary for the transaction of the 
insured’s usual business or vocation. (See 
Miceli v. Equitable Life Assurance Society, 
cited above.) In the Missouri case of Heald 
v. Aetna Life Insurance Company, 104 S. W. 
(2d) 379 (1937), the insured was a left- 
handed meat market employee who suf- 
fered the loss of the thumb on his right 
hand. He was thereafter able to wait on 
customers, buy meat for the market and 
sell it and supervise the work of other 
employees. However, he was unable to 
cut meat, a principal phase of his duties, 
because of his inability to hold or clamp 
tightly the pieces of meat in cutting or 
sawing operations. A judgment for the 
insured was affirmed. The unpredictability 
of decisions in this area is rather dramati- 
cally illustrated by Hood v. Texas Indemnity 
Insurance Company, 209 S. W. (2d) 345, 
decided in Texas in 1948. A _ psychiatrist, 
a witness for the plaintiff, stated that the 
plaintiff's neurosis (allegedly caused by 
injuries to his foot and elbow) was “in 
part caused by an unconscious desire for 
compensation and after termination of this 
litigation he will begin to improve.” The 
Supreme Court of Texas affirmed the trial 
court’s judgment for the plaintiff. 


The majority view today is that the “any 
occupation” clause protects against ina- 
bility to carry on the insured’s own oc- 
cupation or such other occupation as he is 
reasonably fitted for by training and ex- 
perience. In other words, it is not to be 
contended that a paralyzed ditch digger 
should learn to write short stories for a 
living or that a surgeon who loses his 


eyesight should sell pencils on a street 
corner. However, a man who suffers an 
ailment which makes a certain type of work 
difficult and who then turns to another in 
which he is able to make a living should 
not be considered totally and permanently 
disabled. That is the rule which the com- 
panies themselves try to have their claim 
departments follow, but like “probable per- 
manence” it gives rise to fact questions 
which the industry (knowing the caprice of 
juries) never intended to get involved in. 
Quite frequently courts have ridiculed 
arguments in favor of more literal con- 
struction of total disability clauses by say- 
ing that ability to perform a trivial operation, 
such as selling peanuts or shoe strings, 
should not be considered sufficient to bar 
a claimant from benefits. (See Mutual Life 
Insurance Company of New York v. Bryant, 
cited above.) It is not the contention of 
the companies that such an unrealistic view 
should be followed, and this type of argu- 
ment really amounts to erecting a straw 
man so that it can be knocked down. As 
we saw from the Chard however, 
there are many instances where the work 
which the insured is doing and the money 
he is earning are far from “trivial.” In- 
surance companies are usually willing to 
continue payments for a rehabilitation period 
until they can be sure that the insured 
is actually able to continue the new work. 
They don’t think that they should be required 
to continue payments under total and per- 
manent disability clauses when the insured 
has settled down to earning substantial in- 
come from work in which he is engaged. 


case, 


However, the facts of life under the court 
decisions are often to the contrary. For 
example, in Nebraska a salaried political 
job has been held not to be a gainful oc- 
cupation within the purview of the dis- 
ability provisions of a life insurance policy. 
In Woods v. Central States Life Insurance 
Company” the insured had a policy provid- 
ing for benefits for total and permanent 
disability from carrying on any occupation 
for profit. The insured was a registered 
pharmacist who suffered partial paralysis 
from the waist down. He gave up his trade 
and later was elected county treasurer. The 
company sought to terminate benefits on 
the ground that the insured was obviously 
not disabled from carrying on any occupa- 
tion as specified. However, it was held that 
this was not such an occupation. The court 
said his job was a sinecure “bestowed upon 
him perhaps because of his infirmities by 
an indulgent people.” It cited with approval 





© 132 Neb. 261, 271 N. W. 850 (1937) 
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a South Carolina decision which 
a sheriff's job isn’t really work.” 


The question of whether a person is 
totally and permanently disabled is com- 
plicated by the fact that subjective 
siderations are often involved. In an Omaha 
newspaper of October 18 there was a news 
story with the heading “ ‘Total Disability’ 
Result of Attitude.” It told about a worker 
who received minor injuries but because of 
the fact that he interpreted the accident as 
“a warning of the displeasure of the Lord” 
and “a form of supernatural warning or 
punishment” his claim of total disability 
was upheld by the Supreme Court of Florida. 


held that 


con- 


As has been stated, it was never intended 
to adhere to an unrealistic construction of 
“total disability” and to require a state of 
absolute helplessness as a condition of re- 
covery. The courts early said that it was 
sufficient if the insured’s condition pre- 
cluded him from performing the essential 
parts of his own occupation or such other 
occupation as he might be capable of fitting 
himself for within a reasonable time. When 
a salaried employee is laid off from work 
indefinitely on a doctor’s order, the problem 
is fairly simple. It is the professional man 
and the independent and self-employed busi- 
nessman who worry our claim departments 
to death, 
trouble 


In such cases you not only have 
finding out what the man is able 
to do, but you also can’t find out what he 
is doing. That opens the door to a lot of 
questionable claims. 


We had an 


the operation of apartment houses. 


whose business was 
He had 


poliomyelitis in his youth and claimed to 


insured 


have a weakened left leg, although at the 
time the insurance was issued he stated that 
handicapped by the 
residual polio condition. 
vided for the payment of $500 a month 
for total prior to 
age 60. The provision for after age 60 bene- 
fits was much more limited. 


he was in no way 


His pt jlicies pro- 


disability commencing 


Several years before he reached age 60 
he submitted a disability claim, along with 
a documented list of some 21 falls occurring 
from 1942 to 1945. He also claimed that he 
had to give up his business. His attending 
physician would go no further than to say 
that the disability was partial and that he 
might experience more difficulty with the 
leg as he grew older. 


1 Dukes v. Jefferson Standard Life Insurance 
Company, 172 S. C. 502, 174 S. E. 463 (1934). 

2 Lobdill v. Laboring Men’s Mutual Aid Asso- 
ciation, 69 Minn, 14, 71 N. W. 696 (1897). 
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“tirely. 


Our investigation revealed that instead of 
giving up his business he had merely en- 
tered into a partnership arrangement to let 
someone else appear to run it while he re- 
tained a substantial interest and continued 
to direct most of the operations. It became 
increasingly evident that the insured was 
making a determined effort to establish a 
set of circumstances that would support his 
retirement on $500 a month. We denied lia- 
bility and suit was instituted in the circuit 
court. The insured handled his own case, 
but he was so vigorous in the prosecution 
of it (jumping from his chair and running 
to the jury rail to make a point, parading 
around with his exhibits, etc.) that the jury, 
for once, found in favor of the company. 


There have also been theories developed 
to allow recovery in cases where the insured 
working despite his disability 
A Minnesota court said it was 
enough if the insured’s condition was such 
that common care and prudence dictated 
that he should desist from the transaction 
of business.“ A Nebraska court said that 
a man whose disability incapacitated him 
should not be penalized because he con- 
tinued to carry on “if he ought not soundly 
to be making the attempt.” * 


All of 


far cry 


persists in 
handicap. 


this, as you can see, is a pretty 
from the original idea behind the 
disability clause. It simply reflects the maze 
you run into in trying to develop rules 
which depend, in so large a part, on pre- 
dicting and classifying the behavior of the 
human animal. One authority has stated 
that “disability is total if the part of the 
duties of his occupation, which the insured 
is prevented by such disability from per- 
forming, is a substantial part, although he 
may still be able to perform 
siderable part.” ** I defy anybody to apply 
that rule consistently. 


some con- 


The above are some of the problems that 
beset home office counsel in trying to define 
the contingency insured against in disability 
insurance. They are formidable but not, we 
believe, insoluble. 


Their have 


been delayed because the experience of the 


solutions 


companies writing disability insurance was 
so disastrous during the depression years 
that most of them stopped writing it en- 
The problems of definition played 
some part in that debacle but they were 
by no means the major cause. When dis- 
ability insurance first began to be written 


8 Miceli v. Equitable Life Assurance Scciety, 
cited in text. 
“™T. A. S. A., Vol 


26, Pt. 2, No. 74. 
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on a commercial basis the only statistics from 
which rates could be computed were those 
based on the experience of the fraternal 
orders. These orders were closely knit or- 
ganizations in which the members had a 
personal sense of responsibility for the wel- 
fare of each other. The orders’ experience 
was relatively favorable. 

Disability coverage associated with life 
insurance—which originally was limited 
largely to waiver of premium—by the 1920's 
had become an important sales factor, Com- 
petition forced its expansion, first to pay- 
ment of the face amount of insurance in 
installments and then to disability income. 
In the later 1920’s some companies promised 
disability benefits as high as $15 and $20 
per month per thousand of face amount— 
and most of it based on the inadequate 
fraternal rates. 


When the depression disability 
claims mounted at a rate which suggested 
that nothing short of a major epidemic was 
sweeping the country. As one authority has 
put it: “Indispositions that were a mere 
annoyance in times of full employment and 
high earnings had a tendency to be com- 
pletely prostrating when the dinner pail 
was empty.” ” Underwriting had been far 
too liberal and many people found them- 
selves in the 1930’s with disability protection 
that exceeded their earning capacity. Human 
nature reacted as human nature does under 
spurs. There are those in my com- 
who can remember when the dis- 
ability claims were stacked so high you 
couldn’t see out the claim department 
windows (and across the street you couldn't 
see in) because of the pile of policy loan 
applications. The insurance industry showed 
a heavy net loss on disability business dur- 
ing all the years from 1930 through 1941.” 


came, 


such 
pany 


It is not intended to suggest that all of 
these claims were fraudulent. Many of the 
insureds whose crumbled were 
actually prostrated by the magnitude of 
their losses and suffered recognizable mental 
and physical impairments. However, the 
borderline cases all fell on one side and 


businesses 


some that were not even close were propped 


up and pushed over. One of our insureds 
was a real entrepreneur with the cleverness 
that is characteristic of the breed. During 
the entire 1930’s he was jumping in and out 
of business with the agility of a jack rabbit. 
His fortunes were equally kaleidoscopic; 
one year he was a millionaire and the next 





%S. C. Smith, Jr., “The Disability Clause— 


Its Development and Present Status,’’ 5 Journal 
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he was broke. He took the precaution in 
1931 to have himself declared incompetent 
and his wife appointed his guardian. Al- 
though he was the brains behind many 
enterprises, he went to great lengths to keep 
his activities secret. We paid disability 
benefits from 1931 to 1937 before we dis- 
covered the facts. By means of a sur- 
veillance we obtained documentary and 
photographic proof of his multifarious ac- 
tivities. However, the insured carried out 
his faked insanity to the bitter end—at 
one time coming into the home office and 
threatening our people with a loaded pistol. 
Our negotiations for settlement of the case 
were finally completed in 1941, at which 
time the guardianship was discharged. By 
that time the insured was considerably less 
concerned about his disability benefits as he 
had a new factory with 300 employees and 
government contracts for a million uniforms. 


Since 1932 practically all of the life in- 
surers have reverted to waiver of premium 
as the sole long-term disability benefit. Hav- 
ing been burned once, the industry wants to 
be pretty sure of its ground before ventur- 
ing into disability benefits of indefinite 
duration again. With waiver of premium 
the problems of definition still remain, but 
the temptations are much less. People are 
not going to give up a job for an imaginary 
or trifling ailment just to have their life 
insurance paid for. They like to eat too. 


A few life insurance companies are going 
further and offering disability income under 
the traditional clauses, although the premium 
rates are increased and benefits cut down to 
$5 or at a maximum $10 per month per 
thousand. Insurance actuaries now have 
sufficient experience to be able to establish 
rates for commercial disability insurance 
that should meet the cost of the coverage. 
Underwriting has become much more con- 
servative and the dangers inherent in dis- 
ability overinsurance substantially reduced. 
However, by and large the industry con- 
tinues to be faced with a subjective ap- 
proach to the concept of disability as the 
contingency insured against. 


The federal social security law, in pro- 
viding in effect a waiver of the premium 
element, describes disability pretty much in 
the traditional way. To qualify for the so- 
called “freeze’’—the elimination of disability 
periods from your earnings base—you must 
have a disability that (1) has lasted more 
than six months, (2) is expected to be of a 


of the American Society of Chartered Life Un- 
derwriters 129. 
16 See work cited at footnote 3, at pp. 33-35. 
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long-continuing, indefinite duration, or to 
result in death and (3) keeps you from any 
substantially gainful work.” You will note 
that all of the old problems of perma- 
nence, probable and preseumptive permanence, 
occupational coverage and in- 
ability to work are present here. The gov- 
ernment will no doubt become involved in 
the same claim difficulties that the insurance 
industry has had. Under the 1956 amend- 
ment to the social security law you may, if 


general or 


disabled as defined above, start collecting 
monthly cash disability benefits after age 
50—subject to a waiting period of six months 
which cannot begin before January 1, 1957, 
nor more than six months before you reach 
age 50.” 


Some in the insurance industry who be- 
that realistic disability income pro- 
tection should be provided by the private 
companies have suggested that the way to 
do it is through the adoption of a new ap- 
proach to the definition of the contingency 
insured that will make the 
contingency’s existence or nonexistence 
ascertainable, like the fact of death. 
One suggestion along this line is to define 
disability in terms of reduction in earning 
This approach is in use by at 
This company offers 
premium and disability income 
t $10 per month per thousand up to age 
5. Total disability is considered to exist 
when, due to sickness or injury, the in- 


lieve 


against—one 


easily 


capacity. 
least one company.” 
Waiver of 


a 
5 


sured’s income drops below one quarter of 
his former earned and stays there 
for a period of four months.” Earned in- 
to exclude amounts 
received by way of pension, retirement al- 
lowance or partial salary continuance during 
disability.” 


income 


come is defined so as 


There is also a prorate clause 
which provides in effect that disability bene- 
fits, together with all other disability bene- 
fits to which the insured may be entitled, 
shall not exceed 75 per cent of predisability 
earned income.” There are problems in the 
administration of a prorate clause, but ap- 
parently they are not insuperable. Several 
other American and Canadian companies 
have a prorate clause in contracts that have 
the traditional definition of disability. 


The sickness and accident branch of the 
industry come up with 
teresting innovations. That line of insurance 
was not so badly hit by the depression be- 


has also some in- 


cause the benefits provided by those con- 
tracts were relatively short term. In addition, 


17 Social security act (1954), Sec. 216. 

18 Social security act (1956), Sec. 223. 

1 The Mutual Benefit Life Insurance Company, 
Newark, New Jersey. 


Disability Insurance 


the bulk of the business was either can- 
cellable or renewable at the option of the 
company so that dangerous exposures could 
be readily eliminated. However, in the last 
ten years, perhaps partly because of the 
abandonment of cash disability coverage in 
most life insurance policies, there has been 
a tendency toward benefits of greater duration. 
Income protection contracts are on the 
market today which provide for accident 
benefits for life, and sickness benefits for 
as long as ten years. The trend may be 
back to even longer benefit periods for 
sickness—subject to various protective limita- 
tions to avoid the abuses which plagued the 
companies in the past. Accident benefits 
for life may be the source of litigation over 
whether disability was caused by sickness 
or by an accident. As you know, there 
have been many cases on this general issue 
arising out of double indemnity 
The typical case in this category is the 
insured who, because of illness or disease, 
is in a weakened condition, faints and hurts 
himself in a fall. Accident or disease? 
Nebraska offers 
benefits for life although they are reduced 
50 per cent after the first benefit year.” An 
amount of income protection 
coverage is being written on a noncancell- 
able basis and guaranteed renewable at the 
option of the insured to a stated age, usually 
65. In consequence, the sickness and acci- 
dent industry, too, has had to face up to the 
vagueness of the concepts in disability in- 
surance and try to do something about it. 
While still 


approach, they 


clauses. 


A company in sickness 


increasing 


adhering to the traditional 
have sought to clarify (as 
can be) the distinction between 
and occupational coverage. Dis- 
ability in these contracts is defined as oc- 
cupational for the first year (or two years) 
and thereafter as general. For example: 


well as 
general 


“(a) ‘total disability’ means the complete 
inability of the Insured due to sickness or 
injury to perform any and every duty per- 
taining to his occupation until Monthly In- 
come Benefits have been payable under the 
Policy for 24 months during any period of 
disability; and 


“(b) after Monthly Income Benefits have 
been payable under the policy for 24 months 
during any period of disability, then for the 
remainder of such period, ‘total disability’ 
means the complete inability of the Insured 
due to sickness or injury to engage in any 


* See work cited at footnote 3, at p. 132. 

21 See work cited at footnote 15, at pp. 135-136. 
22 See work cited at footnote 3, at p. 132. 

23 World Insurance Company. 
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and every gainful occupation for which he 
is reasonably fitted by education, training 
or experience. tes 


It will be noted that part (b) adopts and 
seeks to codify the language which the 
courts included by construction in the old 
disability clauses. This has a tendency to 
discourage further judicial liberalization. 
This combined definition will also make it 
difficult for any court to say that occupa- 
tional and general coverage are one and the 
same, 


Another salutory provision added by the 
sickness and accident insurers is one which 
reads: “In no event shall ‘total disability’ 
exist for any purpose of this policy during 
any period in which the insured is engaged 
in his or any other gainful occupation.” ” 
It has always annoyed claim departments 
to have to pay disability benefits to a per- 
son who was working and earning a sub- 
stantial living just because a doctor was 
willing to certify that he ought to take it 
easy. (Remember the tax auditor, the county 
treasurer and the sheriff I discussed previ- 
ously.) We know, of course, that there may 
be instances in which a courageous man 
will struggle beyond his capacities and to 
the detriment of his health to keep his busi- 
ness going for his family’s sake. Such cases 
are deserving and, no doubt, will continue 
to be paid. However, it is not safe to have 
available disability benefits which can be 
drawn upon without the insureds even hav- 
ing to give up other sources of income. 


A rather analogous situation presents it- 
self in connection with coverage on which 
my company did some pioneering—income 
protection for women. Women’s 
protection something the 
rather shied away from— not because there 
isn’t a need and not because the ladies are 
bad risks, but because the great majority of 
them shortly succumb to the blandishments 
of some eligible male and retire from the 
labor market to become housewives. Just 
about the only objective thing about dis- 
ability is the job. It is usually a lot easier 
to tell whether a man is working than to tell 
how he feels. However, when is a house- 
wife disabled? Too frequently and too long, 
I am afraid, if her disability coverage is 
sufficient to enable her to hire someone else 

s.° If you have issued to 


to do her chores. 
her a noncancellable and guaranteed re- 


income 


was industry 


24 Prudential Policy Forms SA ORS 154. 
25 See footnote 24. 
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newable disability contract, this can become 
quite a nuisance. We have minimized the 
risk by providing for a 50 per cent reduction 
in benefits if the insured at the commence- 
ment of disability is not gainfully employed 
on a full-time basis away from her residence. 
There is no reduction in premium so _ the 
benefit is pretty expensive after retirement 
from the labor market. 
and serves a valid 
women only. 


The sickness and accident insurers also 
use a prorate clause to guard against over- 
insurance. It is one of the optional pro- 
visions under the Uniform ‘Individual 
Accident and Sickness Policy Provisions 
Law recommended by the National Associ- 
ation of Insurance Commissioners. It pro- 
vides that if total disablity income benefits 
receivable exceed the insured’s earnings at 
the time of claim, or exceed his average 
earnings over the preceding two years, 
whichever is greater, total benefits shall be 
proportionately reduced to the amount of 
such earnings with a pro-rata return of 
premiums. There is a further provision that 
this scaling down shall not go below $200 
per month regardless of earnings. In ap- 
plication, this clause is similar to that used 
by some of the life insurers, although it 
is more liberal and permits benefits up to 
100 per cent of earnings rather than 75 per 
cent. Among its difficulties is the necessity 
of investigating insurance in force at the 
time of claim, which will involve consider- 
able expense and delay. During the time it 
has been in use, we have been in a period 
of generally increasing earnings and to date 
no extensive experience has been had with it. 


It is designed for, 


purpose with, career 


Insurance against loss of earning power 
fills an important need and is a coverage 
which should be provided by the insurance 
industry regardless of the problems in- 
volved. Over the years, legal questions in- 
volving disability coverages have given rise 
to frequent litigation and hundreds of re- 
ported decisions—many of them conflicting. 
Radically changed economic conditions could 
bring back some of the early volume of dis- 
ability insurance legal problems and court 
However, much progress has been 
made in reducing the area of dispute. There 
is much yet to be done but we will continue 
to study, experiment and hope that in the 
years to come we will develop sounder ap- 
proaches and more precise concepts—and 
in consequence a better product. [The End] 


cases, 


*6 Occupation of housewife is considered by 
courts a gainful occupation. (Frace v. Mutual 
Life Insurance Company, 151 Pa. Super. 354, 30 
Atl. (2d) 380 (1943).) 
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Insurance and Reciprocal Claims 


Arising from a Single Accident 


By ROBERT E. KEETON 


The author ts a professor of law, Har- 
vard Law School. This article ts re- 
printed from the Winter, 1956 issue of 
Southwestern Law Journal. Citations 
of recent cases, which were reported 
after the preparation of this article for 
its original publication, have been added. 


Seah motor vehicle collision often 
L results in several claims. If, as is usually 
true today, liability insurance coverage is 
in effect with respect to the operation of 
at least one of the vehicles, some special 
problems are presented as to the relation- 
ship between the reciprocal claims of the 
motor vehicle operators against each other, 
and as to the relationships among the per- 
sons interested in these reciprocal claims, 
including liability insurance companies. 

A collision occurs between vehicles owned 
and operated by C and D respectively, both 


1The term ‘‘claim’’ in the singular form is 
here intended to include both the assertion of 
a right to damages for personal injury and the 
assertion of a right to damages for damage to 
the vehicle. These assertions are sometimes 
treated as separate ‘‘claims’’ or ‘‘causes of ac- 
tion’’ when collision insurance has been in 
effect and the collision insurer is the assignee 
or subrogee of part or all of the right to re- 
covery for damages to the vehicle. For ex- 
ample, compare Travelers Indemnity Company 
v. Moore, 26 Automobile Cases 617, 27 Auto- 
mobile Cases 24, 304 Ky. 456, 201 S. W. (2d) 7 
(1947). with Farmers Insurance Exchange v. 
Arlt, 4 Automobile Cases (2d) 234, 61 N. W 
(2d) 429 (S. Ct., N. D., 1953). Also see Re 
statement of Judgments, Sec. 62 (1942) and 
notes, 64 A. L. R. 663, 668 (1929), 127 A. L. R. 
1081, 1082 (1940), and 22 A. L. R. (2d) 1455 
(1952). The effect of collision insurance on the 
relationship between reciprocal claims and 
claimants is not discussed in this article, but 
generally the problems arising from divergent 
interests of the insured and the insurance com- 
pany are analogous to the problems incident to 
liability insurance, with which this article is 
concerned. 

2For example, Rule 13(a) of the 
Rules of Civil Procedure; Rule 97(a) 
Texas Rules of Civil Procedure. 

’For example, A. B. OC. Truck Lines, Inc. v. 
Kenemer, 247 Ala. 543, 25 So. (2d) 511 (1946); 


Federal 
of th: 


Reciprocal Claims 


persons suffering personal injuries and both 
vehicles being damaged. C brings 
against D. Under the federal rules 
those of some of the states, 


suit 
and 
D’s reciprocal 
claim’ against C is a “compulsory counter- 
claim” in the sense that it 
asserted in the 
in the absence of 


is barred if not 
proceeding.” Even 
such a requirement, the 
judgment in the suit of C v. D is likely to 
affect the claim of D against C. Under 
the doctrine of collateral estoppel, the judg- 
ment may be conclusive between the parties 


same 


as to questions of fact (such as negligence) 
actually litigated and determined by the 
judgment. When no liability insurance 
is involved, this result is generally sound.* 
Likewise sound in noninsurance cases is a 
interpretation that 
makes payment to C on ac- 
count of C’s claim against D will be con- 
strued as an accord and satisfaction barring 


rule of a compromise 


by which D 


Restatement of Judgments, Secs. 68-72 (1942 and 
1948 Supp.) 


*See Scott, ‘‘Collateral Estoppel By Judg- 
ment,’’ 56 Harvard Law Review 1 (1942). Ap- 


plication of this doctrine may be unsound, how- 
ever, in the case of a judgment rendered by a 
court having jurisdiction limited as to amount. 
Suppose C sues D in a court having jurisdiction 
limited to claims not in excess of $200, and 
recovers judgment upon findings that C was 
not negligent and D was negligent. According 
to the rule stated in the Restatement of Judg- 


ments, Sec. 71, comment d, second paragraph 
(1942), collateral estoppel would not be appli- 


cable if D thereafter sued C in a court of gen- 
eral jurisdiction on a $25,000 claim arising from 


the same accident. However, this paragraph 
was later omitted because it was_ incon- 
sistent with the weight of authority. Restate- 


ment of Judgments, Secs. 343-344 (1948 Supp.), 


citing note, 147 A. L. R. 196, 226-232; Geracy, 
Inc. v. Hoover, 133 F. (2d) 25 (CCA of D. C., 
1942); and Forman v. Massoni, 18 Automobile 


Cases 1118, 176 S. W. (2d) 366 (Tex. Ct. of Civ. 
App., 1943), error ref., 141 Tex. 679 (1944). The 
rule supported by the weight of authority is 
subject to the criticism that it is inconsistent 
with the policy of establishing small claims 
courts having procedures which, though less 
expensive to pursue and more suitable for small 
claims, are not appropriate for adjudication of 
larger claims. See the dissenting opinion in the 
Geracy case. 
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D’s claim against C in the absence of stipu- 
lation to the contrary. 


If C, D or both have liability insurance, 
however, the new factors incident to such 
insurance require reappraisal of rules con- 
cerning settlement, compulsory counter- 
claims and collateral estoppel by judgment. 
Has a liability insurance company the power 
to affect the claim of its insured against 
another? If so, how can it do so, and has 
the company any responsibility to the insured 
regarding the exercise of this power? 


Settlement 
Without Court Proceedings 


The typical automobile liability insurance 
policy contains a provision substantially as 
follows: 

“Defense, Settlement, Supplementary Pay- 
ments. 


“With respect to such insurance as is 
afforded by this policy for bodily injury 
liability and for property damage liability, 
the company shall: 

“(a) defend any suit against the insured 
alleging such injury, sickness, disease or 
destruction and seeking damages on ac- 
count thereof, even if such suit is ground- 
less, false or fraudulent; but the company 
may make such investigation, negotiation 
and settlement of any claim or suit as it 
deems expedient... .” 


5 For examples of such interpretation, see 
Giles v. Smith, 80 Ga. App. 540, 543, 56 S. E. 
(2d) 860, 862 (1949); Kelleher v. Lozzi, 39 Auvto- 
mobile Cases 936, 7.N. J. 17, 24, 80 Atl. (2d) 
196, 199 (1951): Wm. H. Heinemann Creameries, 
Inc. v. Milwaukee Automobile Insurance Com- 
pany, 270 Wis. 443, 71 N. W. (2d) 395, 72 N. W. 
(2d) 102 (1955); Houghton v. Harris, 243 N. C. 
92, 89S. E. (2d) 860 (1955). 

® See Foremost Dairies, Inc. v. Campbell Coal 
Company, 57 Ga. App. 500, 196 S. E. 279 (1938); 
Long v. Union Indemnity Company, 277 Mass. 
428, 178 N. E. 737 (1931) (note, however, that 
insofar as this opinion indicates that the com- 
pany’s privilege extends even to causing the 
insured’s reciprocal claim to be barred, it is a 
minority view; see cases cited in footnotes 7 
and 42 below); Burnham v. Williams, 198 Mo. 
App. 18, 194 S. W. 751 (1917); Countryman v. 
Breen, 241 App. Div. 392, 271 N. Y. Supp. 744 
(1934); aff'd, 268 N. Y. 643, 198 N. E. 536 (1935); 
Haluka v, Baker, 10 Automobile Cases 238, 66 
Ohio App. 308, 34 N. E. (2d) 68 (1941). 

™U, 8S. A. C. Transport, Inc. v. Corley, 1 
Automobile Cases (2d) 443, 202 F. (2d) 8 (1953) 
(applying Georgia law); Daniel v. Adorno, 107 
Atl. (2d) 700 (Munic. Ct. of App., D. C., 1954); 
Fikes v. Johnson, 220 Ark. 448, 248 S. W. (2d) 
362 (1952): Radosevich v. Pegues, 6 Automobile 
Cases (2d) 484, 292 Pac. (2d) 741 (Colo., 1956); 
Foremost Dairies, Inc. v. Campbell Coal Com- 
pany, cited at footnote 6; Last v. Brams, 238 
Ill, App. 82 (1925); Bratton v. Speaks, 6 Auto- 
mobile Cases (2d) 689, 286 S. W. (2d) 526 (Ky., 
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This clause grants to the company the 
privilege of settling despite the protest of 
the insured.’ It does not necessarily follow, 
however, that the company may settle on 
any terms which can be agreed upon by it 
and the claimant with whom it is settling. 
Obviously the company’s power and privi- 
lege to represent the insured would not 
extend to the release (as part of the con- 
sideration for the settlement) of rights of 
the insured which are wholly unrelated to 
the accident out of which arose the claim 
being settled. However, with respect to 
the reciprocal claim of the insured arising 
out of the same accident, a conflict of views 
has developed. 


Has the company a privilege or power to 
make a settlement barring the insured’s 
reciprocal claim?—Most courts confronted 
with this problem have held that the in- 
sured’s reciprocal claim is not barred by 
the company’s settlement—the insured not 
having joined in the agreement, ratified it 
or authorized the company to bind him.’ 
Some of the opinions reaching this result 
may be interpreted as not supporting a rule 
stated as broadly as the preceding sentence 
—the courts having declined to pass on the 
broader question by stating narrowly the 
description of the company’s settlement 
as one made by the company over the 
insured’s protest that he was not at fault," 
or one made without the insured’s knowing 
of it until after consummation.’ It may be 





1956); Burnham v. Williams, cited at footnote 
6: Perry v. Faulkner, 98 N. H. 474, 102 Atl. (2d) 
908 (1954); Klotz v. Lee, 36 N. J. Super. 6, 114 
Atl. (2d) 746 (1955), app. dism’d, 21 N. J. 
148, 121 Atl. (2d) 369 (1956); Isaacson v. Bos- 
well, 39 Automobile Cases 1, 18 N. J. Super. 95, 
86 Atl. (2d) 695 (1952): De Carlucci v. Brasley, 
16 N. J. Super. 48, 83 Atl. (2d) 823 (1951); 
Emery v. Litchard, 137 Misc. 885, 245 N. Y. 
Supp. 209 (1930); Barron v. Smith, 33 Erie 
County Law Journal 154 (Pa., 1949); Pater- 
noster v. Swick, 43 Luz. L. Reg. 119 (Pa., 1953): 
Jetton v. Polk, 17 Tenn. App. 395, 68 S. W. (2d) 
127 (1933); American Trust & Banking Company 
v. Parsons, 21 Tenn. App. 202, 108 S. W. (2d) 
187 (1937); Wieding v. Krisch, 271 S. W. (2d) 
458 (Tex. Ct. of Civ. App., 1954); Hurley v. 
McMillan, 4 Automobile Cases (2d) 1197, 268 
S. W. (2d) 229 (Tex. Ct. of Civ. App., 1954), 
error ref., n.r.e.; Wm, H, Heinemann Cream- 
eries, Inc. v. Milwaukee Automobile Insurance 
Company, cited at footnote 5. See Owen v. 
Dixon, 162 Va, 601, 175 S. E. 41 (1934). Also 
see note, 32 A. L. R. (2d) 937 (1953). 

8’ See Burnham v. Williams, cited at footnote 
6; Jetton v. Polk, cited at footnote 7. 

® Fikes v. Johnson, cited at footnote 7; 
Radosevich v. Pegues, cited at footnote 7; Fore- 
most Dairies, Inc. v. Campbell Coal Company, 
cited at footnote 6; Bratton v. Speaks, cited at 
footnote 7: Perry v. Faulkner, cited at foot- 
note 7; Klotz v. Lee, cited at footnote 7; Jsaac- 
son v. Boswell, cited at footnote 7; De Carlucci 
v. Brasley, cited at footnote 7; Paternoster v. 
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argued that such references to protest or 
lack of knowledge imply that the insured’s 
reciprocal claim would be barred if he knew 
of the proposed settlement and made no 
protest.” Probably a more reasonable in- 
terpretation of each of these opinions is that 
the court was merely stating factors giving 
added support to its conclusion that the 
company’s settlement was not a bar to the 
insured’s reciprocal claim.” If it is held 
that the settlement made over the protest 
of the insured does not bar the insured’s 
reciprocal claim, or that one made without 
the insured’s knowledge does not bar his 
claim, the same holding should be made as 
to any other settlement which the insured 
does not join in, ratify or authorize. The 
insured should not be penalized for know- 
ing about the negotiation and acquiescing 
in the company’s exercise of its privilege 
to settle.” 


In other opinions there is support for the 
proposition that the liability insurance policy 
grants to the company the privilege of mak- 
ing a settlement which bars the insured’s 
reciprocal claim, without regard to whether 
the insured consented or, though knowing 
of the proposed settlement, failed to pro- 
test. In an Alabama case™ the defendant 
interposed pleas of res judicata founded on 
a Georgia judgment rendered in a suit which 
he had filed against the Alabama plaintiff 


(Footnote 9 continued) 


Swick, cited at footnote 7; American Trust € 


Banking Company v. Parsons, cited at foot- 
note 7. 

” Cf. the interpretation placed on the Burn- 
ham and Jetton cases, cited at footnote 8, in 
Keller v. Keklikian, 37 Automobile Cases 1137, 
362 Mo. 919, 925, 244 S. W. (2d) 1001, 1004 
(1951). 


1 In Klotz v. Lee, cited at footnote 7, Isaacson 
v. Boswell, cited at footnote 7, and De Carlucci 
v. Brasley, cited at footnote 7, the courts 
probably took this course of caution because it 
was being urged in each case that the result 
reached was in conflict with the decision of the 
Supreme Court of New Jersey in Kelleher v. 
Lozzi, cited at footnote 5, wherein it was held 
that a settlement of L’s claim against K and 
dismissal of the suit of L v. K barred K’s sub- 
sequent suit against L based on the same inter- 
section collision. The opinion in the Kelleher 
case makes no reference to the effect of liability 
insurance coverage. After the decision by the 
Supreme Court of New Jersey, however, plain- 
tiff Kelleher unsuccessfully sought a rehearing 
so that she might show that the settlement 
had been consummated by the company’s at- 
torney without her consent Docket No. 765 
(S. Ct., N. J., 1951). See criticism of the deci- 
sion in the note, 51 Columbia Law Review 1062 
(1951). 

2 Cf. Countryman v. Breen wherein the com- 
pany became insolvent after its attorney agreed 
on settlement in open court but before payment 
was made. The court held that the insured was 
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Alabama suit had been com- 
menced. The Alabama plaintiff sought to 
attack collaterally the Georgia judgment 
on the ground that it was a consent judg- 
ment entered pursuant to a settlement made 
by the insurance company without the con- 
sent, and over the protest, of the insured 
(the Alabama plaintiff). Though the Ala- 
bama decision against the plaintiff was 
rested primarily on rules limiting collateral 
attacks on judgment, the court stated: 
me it appears by affirmative averment 
that, by the contract of liability insurance, 
the appellant had authorized its liability carrier 
to employ counsel to defend any suit in its 
name and to make any settlement deemed 
expedient, which the insurance company did 
in the Georgia suit.”** It is a reasonable 
though not a necessary inference from this 


after the 


passage that the company has not merely 
the power but also the privilege to make a 
settlement by consent judgment which bars 
the insured’s reciprocal claim. It has been 
so held in Massachusetts.” 


If the company is privileged to accom- 
plish this result of barring the insured’s 
reciprocal claim by consent judgment, it 
should be privileged to accomplish the same 
result by an not incorporated 
into judgment since the significant issue is 
the substance of the privilege rather than 
the formal method of exercising it.” It may 


agreement 


not bound to pay the sum agreed upon by the 
company’s attorney. In response to the argu- 
ment that the insured knew of the settlement 
agreement and made no protest, the court, 
having noted the company’s privilege of making 
settlement without the insured’s consent, re- 
marked that the insured had no reason to pro- 
test since he had not agreed to pay anything. 
(Case cited at footnote 6, at pp. 394 and 747.) 

13 A. B. C. Truck Lines, Inc. v. Kenemer, cited 
at footnote 3. 

1 Case cited at footnote 3, at pp. 549 and 516. 

% Long v. Union Indemnity Company, cited at 
footnote 6. However, see footnotes 59 and 60 
concerning statutory modification of the Massa- 
chusetts rule. 

* But cf. Ross v. Fishtine, 277 Mass. 87, 88, 
77 N. E. 811 (1931) Though this opinion 
probably should be interpreted as supporting 
the distinction criticized in the text above, it 
might be explained as not dealing with a plea 
of accord and satisfaction based on a settlement 
purporting to release the insured’s claim, but 
instead as dealing with an alleged error of the 
trial court in excluding an offer of proof of 
payment to the defendant by the insurer and 
in refusing to instruct the jury that if the plain- 
tiff paid or caused such payment ‘‘this is such 
an acknowledgment of negligence and liability 
on the part of the plaintiff, Ross, that the plain- 
tiff cannot recover against the defendant, Fish- 
tine, in this action."" This theory of admission 
of negligence was rejected by the court on the 
basis that the payments showed no more than 
a compromise. 
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be argued that the policy clause concerning 
defense applies only to a “suit” and there- 
fore could be looked to only in support of 
the inference of a privilege to settle after 
suit was filed and not before. However, the 
inference of a privilege to make a settlement 
which bars the insured’s reciprocal claim is 
no more readily drawn from the clause con- 
cerning defense than from the clause con- 
cerning “settlement of any claim or suit as 
it deems expedient.” ” 

The better view is that the insurance 
policy does not grant to the company the 
privilege of barring the insured’s reciprocal 
claim by an agreement which the insured 
has not otherwise joined in, ratified or 
authorized. The purpose of the policy 
clause granting to the company the privi- 
lege of making such settlement as it deems 
expedient is to give the company control 
over the handling of the claim against the 
insured. Nowhere in the policy is the re- 
ciprocal claim referred to expressly. The 
error of inferring that the policy grants to 
the company the privilege of barring the 
insured’s reciprocal claim is apparent when 
the consequences of such construction are 
envisioned. Suppose that C asserts a claim 
for $250 damages against D, the insured, 
and D makes a reciprocal claim for $100,000 
damages which he has suffered. May the 
company release D’s $100,000 claim in con- 
sideration of C’s release of his $250 claim, 
with the result that the cost of the settle- 
inent to the company is nothing &nd the 
cost to the insured is the value of his 
$100,000 claim? If so, the insured in these 
circumstances would be in much 
position with liability insurance than with- 
out it. Furthermore, if C also had liability 
insurance, recognition that a liability insur- 
ance company has a privilege to release its 
insured’s claim would enable the two in- 
surance companies (or the one company, if 
both motorists were insured in the same 
company) to cancel out the reciprocal claims 
of C and D, leaving each of them with no 
recovery though at least one may have had 
an otherwise valuable claim. Whether the 
matter be argued as one of “plain meaning 
of the language of the contract,” as one of 
“siving effect to the intention of the parties” 
or as one of judicial interpolation to fill a 
gap in the policy terms, the answer should 
be the same: As between the company and 
the insured, the company is not granted 
the privilege of releasing the insured’s reci- 


worse 


% The quotation is an excerpt from the stand- 
ard clause, a more extended quotation from 
which appears at p. 30 of this article. 
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procal claim when making such settlement 
“as it deems expedient” of the claim against 
the insured. 


A negative answer should be given also 
to the question whether, as between the in- 
sured and the third party who settled with 
the company, the settlement bars the in- 
sured’s reciprocal claim. This question 
differs from the preceding one in that here 
the interests of the third party must be con- 
sidered. If, however, he is not misled as to 
whether or not the company has the privi- 
lege of barring the insured’s reciprocal 
claim, due protection of the interests of 
such third party does not require recogni- 
tion of power in the company any broader 
than its privilege. It is true that the third 
party (referred 'to as C) may be required 
to deal with two persons rather than one 
in order to effect a complete settlement of 
all tort claims between him and the insured 
(referred to as D) arising out of the col- 
lision. However, that is normally an ad- 
vantage to C, as compared with dealing 
with D only—the person with whom he 
would have to deal if there had been no 
insurance. Absent insurance, in whatever 
way C and D might adjust the apportion- 
ment of damages, together they would bear 
the full their combined damages. 
That an insurance company is involved 
adds to the resources of C and D another 
source for payment or partial payment of 
C’s damages. Thus the chances for settle- 
ment favorable to C are improved. There 
is no sound reason for giving C the added 
advantage of a power in D’s insurance com- 
pany to bar D’s claim against C. 


loss of 


Can C, the 


claimant dealing with the 
company, make out a case of apparent au- 
thority though he is unable to show that 
the company was in fact authorized to bind 
D, the insured, as to D’s reciprocal claim? 
This can be done only if D is responsible 
for C’s being misled into reasonably believ- 
ing that the company or its representative 
was so authorized. The fact that D referred 
him to the company or its representative 
when .C first presented his claim to D 
should not be misleading to C.¥ If C does 
not know the incidents of the 
liability insurance relationship, he should in- 
quire. Similarly, the mere fact of repre- 
sentation of the insured by an attorney 
employed by the company, pursuant to its 
obligation to defend, should not mislead C 


relevant 


% But cf. Selby v. Victoria Mines, Inc., 34 
Automobile Cases 1078, 124 Mont. 321, 326, 221 
Pac. (2d) 423, 425 (1950), and the dissenting 
opinion in Foremost Dairies, Inc. v. Campbell 
Coal Company, cited at footnote 6. 
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as to the scope of authority of such attorney 
with reference to D’s reciprocal claim.” 


In the foregoing discussion of the two 
questions of whether or not it should be 
held that the company or its representative 
has (1) a privilege or (2) a power to make 
a settlement barring the insured’s recipro- 
cal claim, the terminology of agency has 
been avoided. It merits consideration, how- 
ever, since legal reasoning is often influ- 
enced by terminology. In terms of agency 


1* Compare the Countryman and Haluka cases 
discussed at footnote 21. These decisions sup- 
port the proposition that a settlement of the 
claim against the insured, negotiated by an 
attorney employed by the company to appear 
as defense counsel in the suit against the in- 
sured, does not bind the insured. A fortiori, a 
purported settlement of the insured’s reciprocal 
claim negotiated by such attorney should not 
bind the insured in the absence of conduct of 
the insured beyond approval of the attorney's 
representing him in defense. 

2 Foremost Dairies, Inc. v. Campbell Coal 
Company, cited at footnote 6; Last v. Brams, 
cited at footnote 7; Burnham v. Williams, cited 
at footnote 6; Isaacson v. Boswell, cited at foot- 
note 7; De Carlucci v. Brasley, cited at footnote 
7; Jetton v. Polk, cited at footnote 7; Hurley 
v. McMillan, cited at footnote 7. 

21 Attleboro Manufacturing Company v. Frank- 
fort Marine, Accident & Plate Glass Insurance 
Company, 240 F. 573 (CCA-1, 1917); Foremost 
Dairies, Inc. v. Campbell Coal Company, cited 
at footnote 6; Last v. Brams, cited at footnote 
7; Haluka v. Baker, cited at footnote 6; Patti- 


son v. Highway Insurance Underwriters, 278 
S. W. (2d) 207 (Tex. Ct. of Civ. App., 1955), 
error ref., n.7T.e. 

The question whether the company is the 
agent for the insured in settling the claim 


against the insured is relevant in those cases 
wherein the company has become insolvent after 
agreeing to settlement but before paying it, 
and the claimant then has sued the insured on 
such settlement agreement. The insured should 
not be bound by this agreement. Countryman 
v. Breen, cited at footnote 6; Haluka v. Baker, 
cited at footnote 6: Cf. Fessler v. Weiss, 348 
Ill. App. 21, 107 N. E. (2d) 795 (1952) (insolvent 
company's attorney permitting case to go to 
judgment without defense on behalf of insured; 
new trial granted to insured); Jones v. Noble, 
3 Cal. App. (2d) 316, 39 Pac. (2d) 486 (1935) 
(solvent company refusing, on ground of mis- 
take, to make payment pursuant to settlement 
negotiated by the attorney employed by the 
company to represent the insured in suit against 
him; settlement held not binding on the insured 
in the absence of proof of his consent or ap- 
proval). But cf. Zazove v. Wilson, 334 Ill. App. 
594, 80 N. E. (2d) 101 (1948) (upholding an ap- 
plication by claimant’s attorneys to establish 
against the insured an attorney’s lien for 50 
per cent of the amount agreed upon in a settle- 
ment with the claimant negotiated by the com- 
pany, the holding being based, however, not 
upon agency but upon the insured’s knowledge 
of the settlement and failure to repudiate it or 
the benefits of the release); Selby v. Victoria 
Mines, Inc., cited at footnote 18 (suit against 
the insured only on the settlement agreement, 
no showing of insolvency of the company being 
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doctrine, the company and its representa- 
tives are not agents of the insured with 
respect to settlement of the insured’s recip- 
rocal claim unless there are special ar- 
rangements between them apart from the 
typical liability insurance policy.” In fact, 
the company and its representatives should 
not be regarded as agents of the insured 
even with respect to settlement of the claim 
against the insured” or with respect to de- 
fense™ since the insured lacks that power 
of direction and right of control which a 





referred to; holding that the company’s claims 
adjuster was an agent of the insured, and the 
insured was bound by his settlement agree- 
ment). 

The results in the last two cases might be 
reconciled with the other cited cases on the 
ground that the company was not a named 
party and the formal procedure of a suit against 
the insured was approved as a means of ob- 
taining payment from the company, the opin- 
ions not dealing specifically with the question 
whether such a suit could be maintained de- 
spite a showing by the insured that, because 
of insolvency of the company, he would be 
required to bear the loss personally. This theory 
of reconciliation is weak, however, since there 
is no obstacle to bringing suit on the settlement 
agreement directly against the company; the 
procedural rules and the policy clause against 
joinder of the company as a defendant in the 
tort action against the insured are inapplicable 
to the contract action on the settlement agree- 
ment. 

Another factual distinction is that the com- 
pany’s adjuster negotiated the settlement in- 
volved in the Selby case, and the same may 
have been true in the Zazove case, whereas in 
each of the other cited cases an attorney em- 
ployed by the company to represent the insured 
negotiated the settlement. In the Countryman 
case the decision of the Fourth Department was 
based upon want of authority of an attorney, 
even assuming the company’s attorney to be an 
attorney for the insured also; an adjuster might 
have greater authority. However, arguably, on 
the other hand, there is more reason for hold- 
ing the insured bound by an agreement made 
by an attorney, since in the suit against the 
insured the attorney appears as attorney for the 
insured, his employment by the company not 
being disclosed of record. 

*2 See Fessler v. Weiss, 


cited at footnote 21. 


Contra, Stephens v. Childers, 39 Automobile 
Cases 1104, 236 N. C. 348, 72 S. E. (2d) 849 


(1952), denying the insured’s motion to set aside 
a default judgment which the company negli- 
gently allowed to be entered. It does not ap- 
pear from this opinion whether the insured 
would be bound by a default judgment in excess 
of policy coverage. If so, the insured would 
have a cause of action against the company for 
the loss suffered by reason of such negligence 
with respect to the obligation to defend. Cf. 
Abrams v. Factory Mutual Liability Insurance 
Company, 298 Mass. 141, 10 N. E. (2d) 82 (1937). 
See note, 131 A. L. R. 1499, 1510 (1941). As to 
supporting the result in the Siephens case on a 
basis other than regarding the company’s rep- 
resentatives as agents of the insured, see foot- 
note 26. Also compare Heller v. Alter, 143 
Misc. 783, 257 N. Y. S. 391 (1932), wherein the 

(Continued on following page) 
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principal has over an agent.” Rather than 
right of control, the insured has at most a 
cause of action for negligence or bad faith 
in the handling of the defense or settlement 
of the claim against him.“ Though some 
courts have termed the relationship as to 
defense and settlement of the claim against 
the insured one of agency,” the results of 
the cases before such courts would have 
been the same had the courts recognized 
that the company was not an agent of the 
insured but rather a nonagent fiduciary 
holding a power to affect the interests of 
both the company and the insured, and not 
subject to a right of control by the in- 
sured.” This type of power is referred to 
in the Restatement of Agency as a power 
given as security.” One who is an agent 
may hold such a power for the protection 
of some interest he has as an incident of the 
agency relationship. However, he does not 
hold it as agent.” It is equally possible for 
such power to be granted to one who is not 
an agent. It is submitted that this is what 
has been done by the provisions of the 
typical liability insurance policy. 
Demonstrating that the company and its 
representatives are not agents of the in- 








(Footnote 22 continued) 

attorneys employed by the company permitted 
default judgment after the company became 
insolvent, and the insured’s attempt to set 
aside the default judgment failed, but the court 
did not base its reasoning on agency doctrine. 

23 See Restatement of Agency, Secs. 1 and 14 
(1933). 

* As to the company’s liability to the insured 
for negligent defense, see, for example, Abrams 
v. Factory Mutual Liability Insurance Company, 
cited at footnote 22. See note, 131 A. L. R. 
1499, 1510 (1941). As to the company’s liability 
for failure to settle, see, for example, Hart v. 
Republic Mutual Insurance Company, 32 Auto- 
mobile Cases 368, 152 Ohio St. 185, 87 N. E. 
(2d) 347 (1949) (only good faith required of the 
company): Zumwalt v, Utilities Insurance Com- 
pany, 360 Mo. 362, 228 S. W. (2d) 750 (1950) (at 
least good faith required); G. A. Stowers Furni- 
ture Company v. American Indemnity Company, 
15 S. W. (2d) 544 (Tex. Comm. of App., 1929) 
(both good faith and ordinary care required) 
This problem of liability for failure to settle 
is considered in Keeton, ‘‘Liability Insurance 
and Responsibility for Settlement,’’ 67 Harvard 
Law Review 1136 (1954). Also see note, 40 
A. L. R. (2d) 168 (1955). 

*% Traders & General Insurance Company v. 
Rudco Oil & Gas Company, 129 F. (2d) 621, 142 
A.L.R. 799 (CCA-10, 1942) (applying Oklahoma 
law); Ballard v. Ocean Accident and Guarantee 
Company, 86 F. (2d) 449 (CCA-7, 1936); Georgia 
Casualty Company v. Mann, 242 Ky. 447, 46 
S. W. (2d) 777 (1932): McCombs v. Fidelity & 
Casualty Company of New York, 231 Mo. App. 
1206, 89 S. W. (2d) 114 (1935); Selby v. Victoria 
Mines, Inc., cited at footnote 18: Douglas v. 
United States Fidelity & Guaranty Company, 81 
N. H. 371, 127 Atl. 708, 37 A. L. R. 1477 (1924): 
Stephens v. Childers, cited at footnote 22; G. A. 
Stowers Furniture Company v. American In- 
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sured does not, of course, answer the ques- 
tion of whether they have the privilege or 
the power to make a settlement barring his 
reciprocal claim. However, it does indicate 
that this question is not properly answered 
by the false assertions that they are agents 
of the insured and therefore must have such 
power. On the basis of factors apart from 
agency doctrine, the conclusion has been 
reached above that, under the preferred 
view of the typical situation, the company 
and its representatives lack such power.. 


Settlement by the insured.—Closely re- 
lated to the problem of power and privilege 
of the company to make a settlement bar- 
ring the insured’s reciprocal claim is the 
question of whether the insured has any 
obligation to the company regarding set- 
tlement of his reciprocal claim. The typical 
policy contains, in addition to the provision 
settlement already 


concerning quoted, a 


provision as follows: 

“ASSISTANCE AND COOPERATION OF THE IN- 
SURED 

“The insured shall with the 
company and upon the company’s request, 


cooperate 








demnity Company, cited at footnote 24; Hilker 
v. Western Automobile Insurance Company, 204 
Wis. 1, 231 N. W. 257 (1930), on rehearing, 204 
Wis. 12, 235 N. W. 413 (1931). Compare Hayes 
v. Gessner, 19 Automobile Cases 1190, 315 Mass. 
366, 52 N. E. (2d) 968 (1944). 

*6 With the exception of the Hayes, Selby and 
Stephens cases, the cases cited in the preceding 
footnote were concerned with the company's 
liability in excess of policy limits because of its 
failure to settle. The company’s duty in such 
cases is dependent on the fact that it is a 
fiduciary, holding a power to affect the in- 
sured’s interests as well as its own. That duty 
may be found in the case of a nonagent fiduci- 
ary as readily as in the case of one who is an 
agent. 

The Hayes case was concerned with the ques- 
tion of whether the insured was estopped to 
plead limitation because of his company’s rep- 
resentations during settlement negotiations. 
The Selby case pertained to whether the insured 
was subject to suit on a settlement agreement 
made by the company’s adjuster. The Stephens 
case was concerned with whether the insured 
could get a default judgment set aside on the 
ground of excusable neglect despite the negli- 
gence of his company in failing to cause a 
timely appearance on his behalf. The results 
in each of these three cases, even if proper, are 
not dependent on a finding of agency but may 
be explained as readily on the basis of a power 
given as security to a nonagent. Only the 
power of the company’s representative was at 


issue, and not whether it was held as agent 
or as nonagent. 

27 Secs. 138-139 (1933). 

** Of. Restatement of Agency, Sec. 138, com- 


ment d (1933), pointing out that one may con- 
tinue to hold such a power though the principal 
has terminated the authority which he held as 
an agent. 
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shall attend hearings and trials and shall 
assist in effecting settlements, securing and 
giving evidence, obtaining the attendance of 
witnesses and in the conduct of suits. The 
insured shall not, cost, 
voluntarily make any payment, assume any 
obligation or incur any expense other than 
for such immediate medical and surgical re- 
lief to others as shall be imperative at the 
time of the accident.” 


except at his own 


Insofar as it refers to settlement, this 
clause concerns only the claim against the 
insured. It does not prohibit the insured 
from making a settlement of his reciprocal 
claim in terms which leave the claim against 
the insured unaffected.” Also, the insured 
would not commit a breach of the assistance 
and cooperation clause by making a set- 
tlement purporting to dispose of all claims, 
both in his favor and against him, since 
such a settlement, if having any effect on 
the company interests, would be a benefit 
to the company. 


Form of the company’s settlement.—In 
the cited cases rejecting the contention that 
the company’s settlement bars the insured’s 
reciprocal claim,” it does not appear that 
the form of the settlement agreement in- 
fluenced the courts. The supporting theory 
in these that there is a want of 
power in the company to bar the insured’s 
reciprocal claim by settlement. Thus, inso- 
far as an effect on such claim is concerned, 
it is immaterial whether the agreement is 
one in form purporting to bar it or reserve 
it, or one lacking any reference to it. How- 
ever, if it is held that the company has the 
make an barring the 


cases 1S 


power to 
insured’s claim, the form of agreement be- 
comes important since the company might 
decline to exercise such power in a particu- 
lar case and make an agreement specifically 
reserving the insured’s claim. 


agreement 


Responsibility of company to insured. 
If, contrary to the conclusion urged in the 
foregoing accepts the view 
that the company is empowered to make a 


analysis, one 


settlement with a third party which bars 
the insured’s reciprocal claim against the 
third party, another question arises. Is the 


company responsible to the insured with 


2 Utterback-Gleason Company v. Standard Ac- 
cident Insurance Company, 179 N. Y. S. 836 
(1920), aff'd, 193 App. Div. 646, 184 N. Y. S 
862 (1920), aff'd, 233 N. Y. 549, 135 N. E. 913 
(1922) 

” See footnote 7. 

1 See footnote 24. 

*% Rule 13, Counterclaim and Cross-claim, Fed- 
eral Rules of Civil Procedure: 

‘‘(a) Compulsory Counterclaims 
shall 


A pleading 
state as a counterclaim any claim which 
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respect to its exercise of this power? The 
analogy of responsibility of the company 
for failing to settle the claim against the 
insured, resulting in judgment against the 
insured for an amount in excess of policy 
limits,” suggests that a court would hold the 
company responsible under the same stand- 
ard of negligence or bad faith as it would 
apply to an excess liability claim. That is, 
the company’s privilege as between it and 
the insured probably would be held nar- 
rower than its make an agree- 
ment binding as between the insured and 
the third party. As to the relative weight 
which the company must give to its own 
and the insured’s conflicting interests, the 
most acceptable rule would be one requir- 
ing such consideration to the two reciprocal 
claims as it would give if it were responsible 
for the full amount of any judgment against 
its insured and entitled to receive the full 
collectible on any judgment in 
favor of its insured—as if it had liability 
policy limits at least as high as the claim 
against the insured and subrogation rights 
to the full amount collectible on the in- 
sured’s own claim. 


pow er to 


proceeds 


Judgment in Suit Defended 
by Company on Behalf of Insured 


Judgment upon trial—Assume, again, a 
collision between vehicles owned and oper- 
ated by C and D respectively in which both 
parties suffer injuries and both 
vehicles are damaged. Assume, also, for 
present that is first brought 
by C against D, and that D’s liability insur- 
ance company defends for D. 


personal 


purposes, suit 


Suppose, first, the defense is successful 
and results in findings that C was negligent 
and D was not. Thereafter D brings a 
separate suit upon his reciprocal claim 
against C and asserts that C is collaterally 
estopped by judgment to deny that C was 
negligent or to assert that D was negligent. 
\ “compulsory counterclaim” rule such as 
federal rule 13(a)*” probably would bar D’s 
suit.“ Absent such a requirement for pre- 
senting his claim in the first suit, D would 
have the benefit of collateral estoppel as 


at the time of serving the pleading the pleader 
has against any opposing party, if it arises out 
of the transaction or occurrence that is the 
subject matter of the opposing party’s claim 
and does not require for its adjudication the 
presence of third parties of whom the court 
cannot acquire jurisdiction, except that such 
a claim need not be so stated if at the time the 
action was commenced the claim was the sub- 
ject of another pending action.’’ 
%% See discussion at p. 36 of this article. 
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to such questions of fact as were litigated 
and determined in the first suit. Under the 
view adopted by the Restatement of Judg- 
ments, this ruling would extend to both the 
finding that C was negligent and the finding 
that D was not negligent if the judgment 
was based upon both as alternative grounds.” 
If C also has liability insurance coverage, 
would the findings be binding upon C’s 
liability insurance company as well as be- 
tween D and C individually? Arguably not, 
on the theory that C’s insurance company 
is neither a named party nor a participant 
in fact in the litigation of C v. D”” This 
theory leads to the conclusion that D could 
recover a judgment against C by relying 
upon collateral estoppel, but that before 
either D or C could collect against C’s 
insurance company it would be necessary 
to relitigate with C’s insurance company 
the matters bearing on C’s liability to D. 
From the point of view of the effect on D’s 
interests in a wherein the insured is 
not financially responsible except for his 
insurance coverage, it would be unfair to 
require such relitigation after D had won 
in the first trial unless 
relitigate after he had lost. Collateral estop- 
pel should be applicable both for and 
against D, or in neither instance. 


case 


D were also free to 


A more satisfactory method of dealing 
with these problems which arise when C has 
liability insurance would be to bind not 
only D and C by collateral estoppel but 
also C’s insurance company. This rule, 
however, should be subject to the com- 
pany’s defense of breach of the assistance 
and cooperation clause of the policy if C 
has failed to notify his insurance company 
of the litigation instituted by him or has 
improperly handled the litigation in view of 
its effect on the reciprocal claim of D as 
well-as C’s own claim. Subject to such 
policy defense, C’s liability insurance com- 
pany, having agreed to insure C as to 
amounts he is legally obligated to pay, 
should be bound by whatever is binding 
on C, 


Suppose, next, that in the suit of C v. D 
the latter’s liability insurance company de- 
fends for him and loses. If D thereafter 

* Restatement of Judgments, Sec. 68, com- 
ment n and illustration 8 (1942). 

* Of. Bell v. Jones, 223 Ala. 497, 136 So. 826 
(1931). 

% A. B. C. Truck Lines, Inc. v. Kenemer, cited 
at footnote 3. 

* Under the view adopted in the Restatement 
of Judgments, Sec. 68 (1942 and 1948 Supp.), 
collateral estoppel applies only with respect to 
issues actually litigated and essential to the 
judgment. The compulsory counterclaim risk, 
on the other hand, has more sweeping effect. 
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asserts his reciprocal claim against C, is 
D’s claim defeated by the judgment in the 
suit of C v. D? On the theory of collateral 
estoppel by judgment, this question has been 
answered affirmatively by one court.” This 
result is supported by the policy against 
multiplicity of suits—which policy also sup- 
ports application of a compulsory counter- 
claim rule such as federal rule 13(a).“ Do 
the incidents of liability insurance make 
this result unsound in insurance cases? 


Who are “parties” under compulsory coun- 
terclaim rules?—Federal rule 13(a) appears 
on its face to apply to the hypothetical case 
of C. v. D. D’s reciprocal claim is a “claim 
which at the time of serving the pleading 
the pleader has against [an] 
party,” namely C, arising “out of the trans- 
action or occurrence that is the subject 
matter of the opposing party’s claim and 
require for its adjudication the 
presence of third parties of whom the court 
cannot acquire jurisdiction.” The excep- 
tion for a claim which is the subject of 
another action pending when this action 
was commenced is inapplicable. Typically 
the insurance company is not a formal party 
to the suit. Even where it is permissible 
to join the company, normally the insured 
(D) is also named as a party. It might be 
urged, however, that federal rule 13(a) 
should not be construed to apply to the 
reciprocal claim of D since, looking through 
the form which names only D as defendant, 
we find that the claim of C will be satisfied 
in whole or in part by the company and is 
being defended by the company under a 


opposing 


does not 


policy which grants to it control over that 
defense even as against D (the named de- 
fendant). In reality, though not in form, 
the defense pleader is the company, whereas 
it is D who has the claim in question against 
A. By the same line of reasoning, if C also 
has liability insurance, D’s reciprocal claim 
is not a claim against the opposing party 
(C) since in reality the claim is to be satis- 
fed wholly or partly by C’s insurance com- 
pany. In those jurisdictions where it is 
improper to join the company in the tort 


suit against its insured it might also be 


Where there is such a risk, one who fails to 
assert his counterclaim, in the original suit 
wherein he is defendant, is thereafter precluded 
under a doctrine in the nature of merger or bar 
See Restatement of Judgments, Sec. 58, and Sec. 
68, comment a (1942 and 1948 Supp.): Scott, 
‘Collateral Estoppel by Judgment,’’ 56 Harvard 
Law Review 1, 10-15, 22-27 (1942). The claim 
and counterclaim are treated as if they were 
parts of a single cause of action and subject to 
the rule against splitting. 
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argued that when we look through form to 
identify the parties interested, D’s claim 
requires for its adjudication the presence of 
a third party of whom the court cannot ac- 
quire jurisdiction. 


These arguments against application of 
federal rule 13(a) to the hypothetical suit 
of C v. D probably should not prevail, 
An important purpose of the rule 
is to consolidate into one proceeding the 
litigation of numerous claims from a single 
accident, That purpose is applicable whether 


however. 


only C and D are interested or they and 
also their insurance companies are inter- 
ested. As for the argument that the court 


may not acquire jurisdiction over the com- 
panies in this proceeding, the purpose of the 
rules declaring them not to be proper parties 
is to avoid jury bias against insurance com- 


panies. If we look through form to find 
that they are persons interested in the 
claims, we should also look through form 
to find that they are in practical effect 


parties to the litigation since they are de- 
fending for their own interests and on behalf 
of the insureds—though only their insureds 
are named as defendants. 


Conflicting interests of company and insured 
concerning trial_—A conflict of interests may 
arise between the company and D, its in- 
sured, with to the conduct of (1) 
litigation in both C’ 
D and D’s claim against C are at issue or 
(2) litigation placing at issue one of these 
claims and collaterally affecting the other. 
Both the company and D are interested in 
proving that C and that D 
Their interests do not always co- 


respect 


which s claim against 


was negligent 
was not. 
incide, however. For example, in a juris- 
diction where contributory negligence is a 
complete bar, the company’s interests are 
as well served by findings of negligence 
against both C and D as by findings against 
C alone. However, D’s 
reciprocal claim are served only by findings 
against C alone. This difference of interests 
might affect tactical decisions during trial. 


interests in his 


D would favor urging as negligence only 
those grounds with respect to which his 
conduct leading up to the collision was 
demonstrably superior to that of C. The 
company, on the other hand, might favor 
urging additional grounds of negligence as 
conduct of C and D was 
Suppose the 


to which the 
equally subject to criticism. 

% This situation was considered in Davison v. 
Maryland Casualty Company, 197 Mass. 167, 83 
N. E. 407 (1908). The court, applying the 
Massachusetts rule as to conflict between in- 
terests of the company and the insured, stated 
that the company had the privilege of appealing 


Reciprocal Claims 


collision occurred in dense fog and neither 
driver emergency mission. D 
would not want to urge as negligence the 
mere fact of driving in such dense fog for 
other than an emergency mission, but the 
company might want to urge this ground 
(unless tactical considerations caused the 
company to prefer giving up the chance of 
winning the case on this theory in order to 
improve winning on another 
theory). 


Was On an 


changes of 


Similarly, after trial and judgment, a con- 
flict of interests may arise concerning the 
advisability of appeal. Assume a judgment 
against D for $5,000 on a claim as to which 
D has $5,000 coverage. It may be that the 
company desires to appeal while D prefers 
that no appeal because the judg- 
ment on the new trial might be higher than 
Assume another situation 
in which judgment has been entered that C 
recover $3,900 on his claim against D and 
that D take nothing on his reciprocal claim. 


there be 


his coverage.” 


Though the company may prefer to pay off 
the $3,900 and incur no more legal expense, 
D may prefer to appeal in the hope of ob- 
taining a new trial and thereafter a favor- 
able judgment on his claim against C.” 


deal effectively with the 
problem of such conflicts of interest of the 
company and the insured, the courts might 
either (1) provide for separate trials of the 
two reciprocal claims of C v. D and D v. C, 
neither to affect the other by collateral 
estoppel, or else (2) provide for a single 
trial to determine both claims and recognize 


In order to 


mutual obligations of D and his insurance 
company to respect each other’s interests. 
The first alternative could be implemented 
by denying the applicability of a compulsory 
counterclaim rule (or else ordering a sever- 
ance for trial purposes if the compulsory 
counterclaim rule is held applicable) and 
denying applicability of the 
collateral estoppel on the theory that the 
interested parties are not the same. The 
second alternative could be implemented by 


doctrine of 


applying a compulsory counterclaim rule 
and requiring a single trial or else by apply- 
ing the doctrine of collateral estoppel, and 
supplementing either of these methods of 
trial of the tort claims with a rule of mutual 
obligations of the company and the insured 
to respect each other’s interests. 


to protect its own interests even though the 
insured’s interests might be prejudiced by the 
additional legal proceedings. 

®*See Ross v. Stricker, 153 Ohio 153, 91 N. E. 
(2d) 18 (1950), discussed at p. 41 of this article. 
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Probably the second of these two ways 
of dealing with the problem of conflicting 
interests of the company and the insured 
should be adopted. The first method is 
inconsistent with the policy in favor of 
litigation of a single fact question between 
the same parties only once—a policy under- 
lying both the compulsory counterclaim rule 
and the doctrine of collateral estoppel. If 
this policy does not prevail, the same fact 
question may be decided with two conflict- 
ing results in the two different trials—a cir- 
cumstance which, at the least, is a disturbing 
indication of the imperfection of our judicial 
processes. That imperfection remains, though 
somewhat less obviously demonstrable, if 
the finding in the first trial is conclusive. 
Perhaps the risk of erroneous adjudication 
can be reduced, however, if the advocacy for 
all conflicting interest is brought to bear in 
a single proceeding, either directly by the 
appearance of separate attorneys for the 
company and the insured or indirectly by 
cooperation of the company and the insured 
in choosing a single presentation acceptable 
to both—or, if one of the claims goes to 
trial ahead of the other, by a presentation 
at the instance of one who has been forced 
to give due consideration to the other’s 
interests because of the threat of liability for 
disregarding them. 


Whether the single trial 
both claims is one in which both claims are 
at issue or is one in which one claim only 
is at and the collaterally 
affected, the company and the insured might 
be held to mutual obligations to give to 
each of their respective interests that degree 
of weight, relative to the conflicting interest, 
that would be given by an individual hold- 
ing both interests. Though there are some 
opinions which in principle appear to be 
opposed to such a rule of mutual obliga- 
tions,” the analogy to the company’s obliga- 
tion with respect to liability in excess of 
policy limits for failure to settle“ supports 
this rule. Admittedly such a rule presents 
difficulties of enforcement because many of 
the applications will concern matters of good 
judgment in the handling of claims. Recog- 
nition of such a rule of mutual obligation 


which affects 


issue other is 


seems fairer, however, than giving priority 
to either the interests of the insured or the 


” For example, Abrams v. Factory Mutual 
Liability Insurance Company, cited at footnote 
99 

'! See footnote 24. 

” Daniel v. Adorno, cited at footnote 7; 
v. Faulkner, cited at footnote 7: 


Brasley, cited at footnote 7; 


Perry 
De Carlucci v. 

Barron v. Smith, 
cited at footnote 7: American Trust and Bank- 
ing Company v. Parsons, cited at footnote 7. 
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interests of the company where the two have 
come into conflict with respect to a matter 
not governed by the expressions in the in- 
surance policy. Also, because of the public 
interest and interest of litigants generally 
against multiple trials over a single fact 
situation, this rule seems preferable to elimi- 
nation of the conflict of interests by pro- 
viding a procedure for separate trials, neither 
of which would affect collaterally the claim 
at issue in the other. 


Consent judgment.—Nature of problem.— 
In some cases it has been urged that a prior 
consent judgment on the claim against the in- 
sured, agreed upon by the claimant and the at- 
torney employed by the insurance company, 
defeats the insured’s reciprocal claim. The 
insured responds by attempting to show that 
he did not personally participate in the 
agreement and by urging that the judgment 
entered upon consent of the attorney em- 
ployed by the company should not be bind- 
ing upon him, the insured. 
concerned with the question this contention 
of the insured has been sustained.” How- 
contrary view has been applied 


In several cases 


ever, the 
elsewhere.” 


One theory offered against the insured, 
and in support of a ruling that such a con- 
sent judgment defeats the insured’s re- 
ciprocal claim, is that the insurance policy 
grants to the company the privilege of ex- 
tinguishing the insured’s claim in this 
manner. Though having some _ judicial 
support,“ this theory is subject to substan- 
tially the that offered 
above “ with respect to construing the policy 
as granting to the company the privilege of 
extinguishing the insured’s reciprocal claim 
by settlement without entry of judgment. 
The reciprocal claim of the insured is not 
referred to in the policy. The clause con- 
cerning defense and settlement by the com- 


same criticism as 


pany is properly construed as relating only 
to claims against the insured. No policy 
clause spells out a power in the company 
to cause its attorney to appear on behalf of 
the insured and consent to judgment against 
him. Such power as is implied in the pro- 
visions concerning defense and settlement 
by the company is limited to the company’s 
consenting to a judgment which affects only 


See Owen v. Dixon, cited 
Wm, H. Heinemann Creameries, Inc. v. 
kee Automobile Insurance Company, 


at footnote 7, and 
Milwau- 
cited at 


footnote 5. 

“% A. B. C. Truck Lines, Inc. v. Kenemer, 
cited at footnote 3. 

‘For example, Long v. Union Indemnity 


Company, cited at footnote 6. 
* See the text following footnote 17. 
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the claim against the insured and not to 
one defeating the insured’s reciprocal claim.” 

A second theory supporting the recogni- 
tion of a consent judgment in the suit 
against the insured as defeating the insured’s 
reciprocal claim is that the interests favor- 
ing stability of judgments require that the 
insured not be permitted to go behind a 
judgment to show that in fact it was entered 
under circumstances different from those 
indicated on the face of the judgment.” 
This theory may lead to different collateral 
effects of various consent judgments de- 
pending on the circumstances and the recita- 
tions in the particular judgment. Several 
possibilities will be considered. 

Full disclosure on the face of the judgment. 
—Absent an applicable compulsory counter- 
claim rule,” if the consent judgment dis- 
closes on its face that it is entered pursuant 
to a compromise agreement between the 
claimant and the company only, the insured 
not being a party to the agreement, there 
is no sound reason for giving such judgment 
any greater or different effect on the in- 
sured’s reciprocal claim than the settlement 
alone would have had. Such facts having 
been recited, it should be immaterial whether 
the consent judgment is, on the one hand, a 
dismissal or an adjudication that plaintiff 
take nothing (the consideration for settle- 
ment having been paid) or, on the other 
hand, is a judgment awarding the plaintiff 
a recovery and specifying that it is done 





“Cf. Seventh Report, Judicial Council of 


Mass., pp. 32-33 (1931): 

“The purposes of any agreement giving an 
insurance company authority to defend do not 
extend beyond the requirements of defense. 
Those requirements to protect both the com- 
pany and the defendant in case of settlement 
may be covered by securing a covenant not to 
sue in a case settled before suit has been 
brought and in a case settled after suit brought 
by securing a covenant not to sue again and an 
agreement that judgment shall be entered for 
‘neither’ party in the suit which is pending. 
These are agreements commonly used in these 
cases. 

“Tt is, nevertheless, true that an attorney for 
an insurance company who enters his appear- 
ance for a defendant in a damage suit in 
accordance with the policy agreement has ap- 
parent authority on the records of the court to 
agree to the entry of judgment against his 
client. It is reasonable that there should be 
some method of protection against such action 
unless the defendant specifically agrees to it.’’ 

Confronted with the decision in Biggio v. 
Magee, 272 Mass. 185, 172 N. E. 336 (1930), 
holding that a consent judgment entered in the 
suit against insured is a bar to the suit by the 
insured on his reciprocal claim, the Judicial 
Council recommended a change by statute. See 
footnotes 59 and 60. In the absence of trouble- 
some precedents such as the Biggio case, a 
better solution is to construe the policy clause 
concerning defense and settlement as limited 
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upon the basis of the compromise agree- 
ment. In either of such cases the judgment 
on its face does not purport to adjudicate 
any issue not controlled by a compromise 
between the claimant and the company only. 


False recitations that the case was adjudi- 
cated on the merits or that the insured con- 
sented to judgment.—Frequently the consent 
judgment not disclose that it was 
entered pursuant to a compromise agree- 
ment to which the insured was not a party. 
If it purports to award the plaintiff a re- 
covery on the tort claim against the insured, 
as distinguished from awarding a recovery 
on the compromise agreement; the interest 
in stability of judgments points to the con- 
clusion that unless the judgment is subject 
to being reformed or explained, it should be 
given the same effect as a judgment which 
was in fact entered upon the merits after 
trial.” Similarly, if it purports to be a 
judgment entered upon consent of the in- 
sured, this interest in stability of judgments 
points to giving such judgment that effect 
it would have had if the recitations of con- 
sent by the insured had been accurate. 


does 


There is some support, however, for the 
proposition that the insured may show col- 
laterally in his suit on his reciprocal claim 
that the consent judgment urged against his 
claim was entered by the consent of his 
insurance company, and that since he was 
not a party to the agreement it does not 
affect his reciprocal claim.” Probably such 


to the requirements of defense of the claim 
against the insured, a construction consistent 
with both the purpose and the language of the 
insurance policy. Cf. cases cited at footnote 42. 

‘7 See, for example, Perry v. Faulkner, cited 
at footnote 7; La Londe v. Hubbard, 202 N. C. 
771, 164 S. E. 359 (1932). 

* Discussed at p. 40 of this article. 

“Cf. A. B. C. Truck Lines, Inc. v. Kenemer, 
cited at footnote 3, where the majority treated 
the foreign judgment as if it had been entered 
after trial on the merits, refusing to permit 
collateral impeachment of the judgment by 
proof that it was a consent judgment pursuant 
to a compromise, by the defense attorney em- 
ployed by the insurance company, without the 
insured’s participation or consent. 

%° Daniel v. Adorno, cited at footnote 7: sem- 
ble American Trust and Banking Company v. 
Parsons, cited at footnote 7: Wm. H. Heinemann 
Creameries, Inc. v. Milwaukee Automobile In- 


surance Company, cited at footnote 5. Cf. Kel- 
leher v. Lozzi, cited at footnote 5, not referring 
to the effect of insurance but holding that 


extrinsic evidence may be received in a suit by 
A v. B to show that suit of B v. A was in fact 
a dismissal upon settlement and therefore not 
‘without prejudice.’’ Nevertheless, the effort 
to get a rehearing so plaintiff Kelleher might 
show that settlement had been consummated 
by the company’s attorney without her consent 
was unsuccessful. Docket No. 765 (S. Ct., 
N. J., 1951). 
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a collateral showing that the insured was 
not a party to the agreement should be per- 
mitted, even though opposed to rules gen- 
erally applicable to collateral attack on a 
judgment," because of the prevalence of 
liability insurance coverage and of the prac- 
tice of drafting judgments as if the insured 
were personally participating in the com- 
promise when in fact the insurance company 
alone is exercising its privilege to settle as 
it seems expedient. These factors combine 
to cause false indications of consent by the 
insured in a substantially greater percentage 
of judgments than is true in noninsurance 
cases. Thus, weightier considerations are 
presented than in noninsurance cases to 
counterbalance the interests in stability of 
judgments. If the requisites for a successful 
direct attack can be satisfied, however, the 
safer course for the insured to pursue is to 
bring a direct attack upon the consent judg- 
ment for the purpose of having it reformed 
to disclose that the insured was not a party 
to the settlement agreement.” 


A difficulty which the insured encounters 
in attacking a judgment entered against 
him by agreement between the plaintiff and 
the company is that the court may look 
upon the situation as analogous to the non- 
insurance case in which the attorney for 
a party agrees to entry of a judgment which 
the party thereafter attacks.~ There is a 
difference in that the company’s right of 
control over the defense as it affects the 
reciprocal claim is subject to limitations not 
involved in the noninsurance case in which 
the party is represented by an attorney of 
his own selection. When the judgment has 
been entered upon an agreement between 
the third party and the company, the third 
party has not been misled by the insured 
with respect to the scope of the authority 
of the company and the attorney it has em- 


5t Assume that the judgment was in favor of 
C against D, the insured. It is generally held 
that D may attack collaterally by showing that 
the judgment was rendered on the appearance 
of an attorney lacking authority though pur- 
porting to represent D. See Restatement of 
Judgments, Sec. 12, comment c (1942). How- 
ever, the present problem involves not lack of 
any authority to appear for the attacking party 
but rather conduct in excess of authority. The 
attorney has authority to appear on behalf of 
D as to defense, though it should be held that 
the insurance policy does not authorize him to 
act on behalf of D as to D's reciprocal claim. 

*= Such direct attack on the consent judgment 
is required by the following decisions: Perry v. 
Faulkner, cited at footnote 7; La Londe v. 
Hubbard, cited at footnote 47; McKnight v. 
Pettigrew, 91 S. E. (2d) 324 (W. Va., 1956). 
See Comment, 32 North Carolina Law Review 
531 (1954). As to the requisites for direct and 


40 


ployed to represent the insured. Reforma- 
tion of the judgment upon attack by the 
insured should be favored, at least in the 
absence of want of reasonable diligence on 
the part of the insured to present his con- 
tentions before entry of the judgment. 


If neither the requisites for collateral 
attack nor those for direct attack can be 
satisfied, there remains a possibility that the 
insured may obtain relief through a cause 
of action against the company. The proper 
handling of the defense by the company 
would require that it not agree to a type of 
judgment which would bar the insured’s 
reciprocal claim, but rather that it insist on 
a judgment disclosing that it is entered 
merely on the basis of a compromise agree- 
ment not affecting the reciprocal claim. 
Subject to possible defenses (for example, 
contributory fault in failing to make a timely 
attack on the judgment), the company should 
be liable to the insured for loss sustained by 
reason of such improper handling of the 
defense. An analogy supporting this result 
may be found in the cases imposing liability 
on the company for the loss to the insured 
in the form of liability to the claimant which 
the insured would not have suffered but for 
the improper handling of the defense or the 
improper failure to settle.“ Liberalizing the 
provisions for attack on judgments is a 
more satisfactory solution to this problem, 
however, than the alternative of defeating 
the insured’s (D’s) reciprocal claim against 
C (the party settling with D’s insurance 
company) and allowing D a cause of action 
against the company. The alternative makes 
D whole, but it leaves the ultimate cost of 
D’s reciprocal claim on D’s insurance com- 
pany rather than on C or C’s insurance 
company where it should fall unless D or 
D’s insurance company misled C as to the 
authority of the person he dealt with. 


collateral attacks on judgments generally, see 
Restatement of Judgments, Secs. 11 and 12 
(1942). 


5 For example, see Hubley v. Goodwin, 91 
N. H. 200, 17 Atl. (2d) 96 (1940). But cf. Perry 
v. Faulkner, cited at footnote 7. The two deci- 
sions can be reconciled on the basis of insuffi- 
ciency of the evidence in the Hubley case to 
show that the insured did not consent to or that 
he did not know about the proposed settlement, 
or on the basis that one attorne:, represented 
the defendants in the prior suit involved in the 
Hubley case whereas the insured had her sepa- 
rate attorney to represent her in the prosecu- 
tion of her reciprocal claim in the Perry case. 
The latter (Perry) opinion may be interpreted, 
however, as indicating greater inclination to- 
ward favoring reformation of the former 
judgment to make it no bar to the insured’s 
reciprocal claim. 

54 See footnote 24. 
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This troublesome problem of the consent 
judgment falsely indicating that the insured 
personally joined in the settlement agree- 
ment should frequently as at- 
torneys and insurance companies become 
increasingly aware of the risks involved in 


arise less 


the practice of drafting judgments in this 
form. 


Effect of a compulsory counterclaim rule.— 
In jurisdictions having a “compulsory counter- 
claim” rule, such as federal rule 13(a), a 
consent judgment presents added hazards 
for the insured. Frequently, when a minor 
is a claimant, settlement is effected by a 
“friendly suit” filed solely for the purpose 
of incorporating the compromise agreement 
into judgment in order to make it binding 
on the minor. If the compulsory counter- 
claim rule is applied to such a situation, the 
insured’s reciprocal claim is barred because 
of his failure to assert it in the “friendly 
suit.” The rule should be held inapplicable 
to such a “friendly suit,” which is in fact 
not a suit in the ordinary sense but rather 
a procedure for having a compromise ap- 
proved by a court. If the judgment does 
not disclose that such is the nature of the 
suit, it may be necessary for the insured to 
get it reformed. However, again, reforma- 
tion should be favored. 

A different problem is presented by a con- 
sent judgment entered after the insured wa 
served, turned over the defense to the com- 
pany and filed no counterclaim. The in- 
terest in bringing all related claims into a 
single litigation supports a ruling that the 
insured’s reciprocal claim is barred in these 
circumstances unless he is able to litigate 
the claim under one of the saving provisions 
of the compulsory counterclaim rule.” Typi- 
cally such rules contain a provision substan- 
tially as follows: 


When a pleader fails to set up a counter- 
claim through oversight, inadvertence, or 
excusable neglect, or when justice requires, 
he may by leave of court set up the counter- 
claim by amendment.” 

Failure of the attorney employed by the 
company to advise the insured of the exist- 
ence and effect of the compulsory counter- 
claim rule should not be held against the 
insured. If this view is accepted, and if the 
insured is permitted to have a consent judg- 

55 Cf, Keller v. Keklikian, cited at footnote 10. 
See p. 36 of this article as to the argument that 
a compulsory counterclaim rule should be held 
inapplicable to a tort defendant with liability 
insurance on the theory that the liability insur- 
ance company and not the named defendant is 
the real party defendant. 
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ment reopened to allow the filing of his 
counterclaim when he failed to file it “through 
oversight, inadvertence, or excusable neglect, 
or when justice requires,” adequate protec- 
tion for the interests of the insured is available. 
Probably such relief from the judgment is 
available in the federal under rule 
60(b). 

If relief is not available to the insured and 
his reciprocal claim is barred because of the 
judgment to which the attorney employed 
by the company consented on behalf of the 
insured, the company should be subject to 
liability to the insured. Probably contribu- 
tory fault of the insured should be a defense. 
However, if the insured is unfamiliar with 
incidents of the liability insurance relation- 
ship and has been misled into relying on the 
attorney as his own, it would be reasonable 
to hold the company responsible unless its 
attorney makes known to the insured the 
limited scope of the attorney’s representa- 
tion of his Absent such notice, 
the insured may be misled to believe that 
the attorney will protect all his interests 


relating to the accident. 


courts 


interests. 


Consent judgment after trial—What effect 
should be given to the consent judgment 
entered after verdict or judgment on the 
merits but before such judgment becomes 
final, or to a judgment from which the com- 
pany declines to appeal though good grounds 
for appeal are available? 


In Ross v. Stricker,” judgment was entered 
on a verdict for Ross in the amount of 
$5,000 and against Stricker on his counter- 
claim. The trial court held that Stricker’s 
motion for new trial would be overruled if 
Ross filed a remittitur of $1,100, which he 
promptly did. Stricker’s insurer then paid 
the $3,900 and an entry of satisfaction of the 
judgment was placed on record. At that 
point an entry was made authorizing the 
withdrawal of the attorney employed by the 
insurance company, and the insured’s per- 
sonal attorney took up the representation. 
He sought and obtained a modification of 
the entry of satisfaction of judgment to 
show that it was paid by the insurance com- 
pany, and then he appealed. Though the 
court of appeals found that error had been 
committed in the admission of evidence over 
Stricker’s objection and ordered a new trial, 


% Rule 13(f) of the Federal Rules of Civil 
Procedure. Cf. Rule 97 of the Texas Rules of 
Civil Procedure, which is patterned after federal 
rule 13 but omits subdivision (f) of that rule. 
The omission may be of little or no significance 
in view of the liberal provision for amendments 
made in Texas rules 62-67. 

57 Cited at footnote 39. 
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the Supreme Court of Ohio held for Ross 
on the cross-petition. The theory of the 
supreme court was that the judgment for 
Ross on his claim became final and was 
between the parties as to the 
Stricker cross-petition since it determined 
that Stricker 
not.® 


conclusive 
was negligent and Ross was 


The Ross opinion may be interpreted as 
placing the decision not upon any procedural 
irregularity about the method of attempted 
appeal but upon the proposition that when 
the company chose to pay the $3,900 judg- 
ment, there was nothing Stricker could do 
to protect against the finality of the judg- 
ment and its conclysiveness on this cross- 
petition. Also, since the supporting theory 
is collateral estoppel, the result appears not 
to be dependent upon the fact that both 
reciprocal claims had been presented in one 
suit. This proposition that Stricker was 
helpless in the face of such settlement is 
subject to the criticism that it permits the 
company to defeat the insured’s reciprocal 
claim by a payment which is no more indi- 
cative of the proper determination of the 
insured’s reciprocal claim than would be the 
same payment by the company before trial. 
Suppose, as the court of appeals held, a 
reversible error had been committed during 
trial. Under these circumstances the result 
is to give to the company’s decision to waive 
new trial the effect of an adjudication on the 
merits. The opinion does not indicate 
whether a pretrial settlement by the com- 
pany would have barred the insured’s re- 
ciprocal claim, but the court’s reliance on 
the doctrine of collateral estoppel suggests 
that a distinction was being made between 
the Ross case and a settlement before suit, 
and perhaps also between the Ross case and 
a settlement after filing a suit but before 
judgment. 

In another jurisdiction, Mdssachusetts, a 
distinction is made by statute between a 
consent judgment entered “without a hear- 
ing on the merits” and one entered after 
such hearing.” The former does not bar 


* Case cited at footnote 57, at pp. 159 and 22. 
See, for subsequent developments, State ex rel 
Ross v. Judges, 159 Ohio St. 444, 112 N. E. (2d) 
325 (1953). 

** Massachusetts Acts of 1947, Ch. 431, Sec. 1; 
Massachusetts General Laws, Ch. 231, Sec. 140A 
(1933, as amended 1947). 

® The development may be traced in the fol- 
lowing sequence of cases and legislation: Biggio 
v. Magee, cited at footnote 46; Long v. Mac- 
Dougall, 273 Mass. 386, 173 N. E. 507 (1930); 
Ross v. Fishtine, cited at footnote 16; Long v. 
Union Indemnity Company, cited at footnote 6; 
Massachusetts Acts of 1932, Ch. 130, See. 1 
(Massachusetts General Laws, Ch. 231, Sec. 
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the reciprocal claim unless the settlement 
agreement is signed by the insured in per- 
son. The distinction has grown out of a 
history of court decisions in that state giving 
a consent judgment the effect of barring the 
insured’s reciprocal claim and out of statutes 
modifying that rule.” 


In support of this distinction between the 
consent judgment without hearing on the 
merits and that after hearing, it may be 
noted that most settlements after hearing of 
the claim are the result of token reductions 
by the winning plaintiff in order to avoid 
the delay of appeal and a minimal chance of 
reversal. Also, such token reductions are 
agreed upon in a high percentage of the 
litigated cases with the result that the doc- 
trine of collateral estoppel by judgment, if 
inapplicable to this type of consent judg- 
ment, would rarely be operative against re- 
ciprocal claims. This would mean an increase 
in the number of instances in which a single 
accident would give rise to two or more 
trials. Furthermore, it is not unlikely that 
the results of the two trials would often be 
inconsistent, prejudice against insurance 
companies leading to results favorable to 
both claimants even though the legal effect 
of contributory negligence would make this 
result impossible if the rights of the parties 
were determined on the basis of a single 
set of consistent findings. However, giving 
the consent judgment after hearing the 
effect of defeating the reciprocal claim will 
also operate unjustly in some cases. For 
example, imagine a case in which there 
were substantial grounds for new trial and 
the plaintiff in the suit against the insured 
accepted a substantial reduction rather than 
risking appeal." Though it was doubtful 
whether the findings supporting the judg- 
ment on the merits were fairly and properly 
reached, and that fact was fairly reflected 
in the settlement between the plaintiff and 
the company, those findings would be given 
the effect of defeating the reciprocal claim. 
The trial was inconclusive as to the claim 
of the plaintiff against the insured. It should 


140A); Macheras v. Syrmopoulos, 25 Automobile 
Cases 455, 319 Mass. 485, 66 N. E. (2d) 351 
(1946); Twenty-second Report, Judicial Council 
of Massachusetts, pp. 80-81 (1946). 

*1 For example, see Owen v. Dixon, cited at 
footnote 7. The opinion in this case contains 
some language lending support to the conclu- 
sion that a consent judgment, entered upon the 
company’s settlement with the claimant, pend- 
ing appeal does not bar the insured’s reciprocal 
claim. The court decision, however, was placed 
on the ground that the plaintiff in the former 
suit, a passenger in the car of the defendants 
in the instant suit, was a stranger to the in- 
stant suit. 
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not be given conclusive effect as to the 
insured’s reciprocal claim. 

Perhaps the Ross case is to be explained 
on procedural irregularities. In Ohio, absent 
such irregularities, consent judgment or an 
entry of satisfaction of judgment by the 
company would not be given the effect of 
defeating the insured’s reciprocal claim in 
circumstances such as these. Perhaps even 
in Massachusetts the court will avoid giving 
a consent judgment the effect of defeating 
the insured’s reciprocal claim in such cir- 
cumstances by holding that the judgment is 
entered “without hearing on the merits” if 
there were indications of real doubt as to 
whether the attempted hearing was effective. 
However, that appears im 
probable in view of the history of the court’s 
inclination to judgment 
the effect of defeating the reciprocal claim. 
In jurisdictions not concerned with this 
problem of statutory interpretation, how- 
ever, a better solution for the problem would 


interpretation 


give the consent 


be a rule which would not give such effect 
to an agreed disposition of the case without 
the insured’s participation if there was sub- 
stantial doubt about the granting of a new 
trial 

When both reciprocal claims have been 
presented in one suit, it should be held 
that all interested persons join 
in any consent disposing of the entire case. 
However, as to such consent judgment after 


necessary 


hearing on the merits, at least, the opinion 
of the Ohio court in the Ross case may be 
interpreted as opposing this view. Settle- 
ment of one claim alone would not be pre- 
Such settlement could be 
made after hearing on the merits by agree- 
ment not 


cluded, however. 


into a judgment 
terminating the whole litigation, just as this 


incorporated 


could have been done before such hearing.” 
Admittedly this leaves open the possibility 
of inconsistent results by way of recoveries 
by both 
however, 


claimants. This is a_ possibility, 
which is oppor- 
tunity to settle, filed, 


and should be accepted to gain the many 


inherent in the 
even before suit is 
advantages to the public and to the litigants 
from the opportunities for compromising 


rather than litigating claims. 


Recommended Rules of Decision 


In each subdivision of this article a pre- 
ferred solution has been suggested for the 
problem The several 
problems are so related that a sound solu- 


considered there. 


For examples of such settlement before 
hearing on the merits but after the filing of a 
suit and counterclaim, see Radosevich v. Pegues, 


Reciprocal Claims 


tion for one is in many instances dependent 
on the answers given to others. If the 
recommended solutions are accepted, the 
following set of rules of decision would be 
effective when reciprocal claims arise from 
a collision and liability insurance coverage 
was in effect with respect to the operation 
of one or both of the colliding vehicles: 


(1) A compromise settlement, without 
court proceedings, of a claim against the 
insured, agreed upon by the insurance com- 
pany and the person claiming against the 
insured, has no legal effect upon the insured’s 
reciprocal claim against such other person 
unless such person has been misled by the 
insured as to the scope of authority of the 
company or its 
behalf of the insured. 
which the person settling with the company 
has been misled by the insured as to such 
scope of authority will be determined on the 
basis of doctrines generally applicable to 
claims of apparent authority. 


representatives to act on 
The unusual case in 


(2) The insured’s settlement of his own 
claim against a third person, either on terms 
which bar that reciprocal claim 
against the insured or on terms which re- 
serve that reciprocal claim and make no 
other agreement concerning it, is not a 
breach of the and cooperation 
clause of the liability insurance policy. 


pers¢ yn’s 


assistance 


(3) A judgment on the merits as to one 
claim has the same effect on the reciprocal 
claim as it would be accorded (under rules 
pertaining to collateral estoppel and com- 
pulsory counterclaims) if no liability insur- 
ance were involved. 


(4) Since, under the third rule, conflict- 
ing interests of the company and the insured 
are subject to being affected by an adjudi- 
cation of either the claim against the insured 
or the insured’s reciprocal claim, the company 
and the mutual obligations, 
with litigation, 
to give to the interests of each that degree 
that would be 
individual holding both interests. 


insured have 


respect to conducting such 


of weight given by an 


(5) A consent judgment indicating on its 
face that it was entered upon compromise 
of the claim against the insured by agree- 
ment between the claimant and the insur- 
ance company has no greater effect on the 
insured’s reciprocal claim than the 
promise settlement alone would have had. 


com- 


This rule applies regardless of whether the 
(Continued on page 52) 


Carlucci v. Brasley, 
Smith, cited at 


cited at footnote 7; De 
cited at footnote 7; Barron v 
footnote 7. 


43 











Insurance Questions Answered 
During Brooklyn Forum 


At the recent Brooklyn Law School Sec- 
ond 


Annual Insurance Forum several ques- 
tions were submitted by representatives of 
the insurance industry. Answers to these 
questions were prepared by members of the 
forum’s advisory committee 


and their answers follow: 


The questions 


In view of the frequency of the hurri- 
canes, floods and tidal waters along the 
Eastern Seaboard in recent years, do you 
believe that an increase in rates for bailee 
liability coverages should be considered, or 
is it your opinion that, since a bailee is not 
liable for losses caused by an act of God, 
there is no reason for concern on the part 
of their insurers? 


Answered by Bert Cotton, member of the 
firm of Rein, Mound & Cotton, New York. 


Although the basic rule is that a bailee 
or a common carrier is not liable for a loss 
caused by an act of God, liability will be 
imposed if it is proved that negligence on 
the part of the custodian contributed to 
the loss. In the main, such negligence can 
take the form of failure on the part of the 
bailee to take appropriate steps to safe- 
guard the property or to remove it from 
the path of danger after receipt of warnings 
that a hurricane or flood or tidal wave was 
to be expected. 


Ordinarily, a bailee can exonerate himself 
by showing that he did all that could 
reasonably be expected of him when he 
learned of the likelihood that his premises 
would be struck by high winds or 
be inundated by flood. 


might 
For example, if he 
shows that he removed the goods from the 
lower 
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areas and placed them above the 


maximum that the water had ever previ- 
ously reached, it is not likely that liability 
would be imposed if the flood level reached 
an unprecedented height and caused dam- 
age to goods which might have been saved 
had they been removed from the premises 
The 
recent hurricanes and floods have shattered 
many 


entirely or placed in an upper story. 


pre-existing records and, consequently, 
it is becoming increasingly difficult for the 
bailee to refuge in the fact that he 
took precautions which would have pro- 
tected the goods in relation to high-water 
marks prior to 1950. The fact that the 
premises may have been inundated during 
the wind storm and tidal waves of Novem- 
1950, and during the hurricane of 
August, 1955, tends to raise the standard of 


take 


ber, 


care and to impose greater burdens on the 
bailee. A _ strong 
be made out 


case of negligence can 
against a custedian who ig- 
nores the heights that the water reached in 
1950 and 1955, and contents himself with 
safeguarding against the more usual flood 


levels of other years. 

As a consequence, a law suit against a 
bailee arising out of the 1950 storm might 
be unsuccessful water had 


never gone so high, whereas a case on the 


because the 


very same facts, arising out of a subsequent 
storm, might result in a large verdict against 
the bailee because by that time he may well 
be charged with the greater obligation of 
taking steps to avoid a recurrence of the 
1950 damage. 

These obligations apply not only to pre- 
cautions consisting of removal from lower 
portions of the premises but also can apply 
equally well to precautions consisting of 
the maintenance of emergency machinery 
and equipment, arrangements for the rapid 
summoning of employees, protective devices 
around doors, windows and other openings 
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PERSONS AND EVENTS 


\ two-day institute on “The Heart: 
\ Law-Medicine Problem” will be pre- 
March 22-23 by The Law-Medicine 
Center in Cleveland, Ohio, a cooperative 
activity of Western Reserve University 
and the Cuyahoga County Coroner’s office 


sented 


Registration can be made through Pro- 
fessor Oliver Schroeder, Jr., director, 
The Law-Medicine Center, Western Re- 
serve University, Cleveland 6, Ohio 

The National Association of Life Un- 
derwriters will hold its midyear meeting 
March 24-28 in Roanoke, Virginia. 

The third 


ence of the 


annual electronics confer- 


American Management Asso 


in the premises, and even such things as the 
making of arrangements for special storm 
warnings and weather information. 

[hese factors all tend to make legal lia- 
bility more vulnerable to 
stantial losses than they were before. It 
is not the frequency of the that 
increases the hazard; it is the raising of the 
standards of care which make it more likely 
that liability can be imposed on the bailee. 
Consequently, it is my belief that it would 
most certainly be in 
the premium 
bility 


coverages sub- 


storms 


order to re-examine 
legal lia- 
coverages of all kinds in areas which 
are in the path of hurricanes and floods, 
since it is my will find 


verdicts for the plaintiff 
in such cases than we ever did before. 


rates on bailees’ 


opinion that we 


more and more 


We are all interested in the field of ad- 
ministrative law and the scope of power 
residing in the insurance bodies. Have there 
been any recent decisions on this subject? 


Inswered by Harry F. Perlet, general 
manager of the Interbureau Insurance Ad- 
visory Group 
been two recent decisions 
should be noted. 
holds the power of the Insurance Commis- 
while another 


authe rity. 


There have 


which One of these up- 


sioner, circumscribes his 

The first case, Insurance Company v. Com- 
missioner, 134 N. E. (2d) 423 (1956), is 
from Massachusetts and involves a situation 
where the had held that 
certain types of dealer floater policies were 
inland marine insurance but refused to ap- 
prove a type of policy for other 
dealers. The insurance company, pressing 


Commissioner 


similar 


The Coverage 


ciation will be held February 25-27 at 
the Hotel Statler, New York City. 

The South-Eastern Underwriters Asso- 
ciation will meet June 10-12 at the Home- 
stead, Hot Virginia. It was 
announced that Robert P. Travis is the 
new secretary of the association. 

The annual meeting of the Million 
Dollar Round Table will be held June 
30-July 3 at the Greenbrier Hotel, White 
Sulphur Springs, West Virginia. Chair- 
man of the 1957 Round Table is Howard 
D. Goldman, Room 2121, One North 


La Salle Street, Chicago 2, Illinois. 


Springs, 


the point, appealed the Commissioner’s 
to the courts. The court, in pass- 
ing on the matter, noted first of all that 
the legislature was perfectly within its 
province in classifications 
whereby certain types of property might be 
insured against all risk of loss and, at the 
same time, not permitting other types of 
property to be so written. The court went 
on to state that the order of the 
sioner that the plaintiff 
pany) could not 
these other dealers against all risk of loss 
was not invalid as being discriminatory. 
The authority of the Commissioner to pre- 
scribe what was not inland 


decision 


establishing 


Commis- 


(insurance 
covering 


com- 


issue a p‘ licy 


was and what 


marine insurance was thereby upheld by 
the court. 
The second case has to do with a rate 


filing which was made in the State of Illinois 
and disapproved by the Director of In- 
surance. The filing agency appealed to the 
courts, and the clarity with which the judge 
expressed some of the governing principles 
with respect to administrative bodies justi- 
fies several direct quotations from the 
decision. 

The judge started out by saying that there 
was something in the record that impelled 
him to make comments that he did not 
ordinarily indulge in. Then, I quote: 

“Clearly, the spirit of the Act, and es- 
specially that of Article XXIX, contem- 
plated little power in the director. In final 
analysis, his power is limited to disapprov- 
ing the filing if the 
inadequate, or unfairly 

“The legislature obviously entertained 
certain fears in connection with the limited 
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rates are excessive, 
discriminatory. 





powers ‘granted to the Director. I don’t 
recall any legislation relating to adminis- 
trative agencies where such safeguards on 
behalf of the citizens or corporations have 
been set up with such meticulous care. 


“Tt isn’t sufficient for the Director to say 
that the rates are excessive or inadequate 
or unfairly discriminatory. The language 
of the Act is that he give notice wherein the 
rates are discriminatory or 
inadequate.” 


excessive or 


The judge found it necessary to review 
the history of administrative agencies and 
the fact that early in our history they were 
thought to be unconstitutional. While that 
viewpoint has changed, the courts still have 
been zealous in reviewing administrative 
actions, although the majority of the courts 
refuse to reverse the findings of these 
agencies unless they are manifestly against 
the weight of the evidence or are contrary 
to law. The judge then went on to say: 

“But here it is not mere technicality that 
prompts me to say that the 
misconceived his powers. 


Director has 
He made no find- 
ing from which the court could tell whether 
it is supported by evidence. 


“His specification of grounds relates 
primarily to procedural matters. His find- 
ings are not on the basis of facts but on the 
basis of want of sufficient facts. 

“The main basis for disapproval as stated 
in the Director’s findings, is that the com- 
pany didn’t furnish facts, but he does not 
so much as indicate upon what theory the 
company is required to do it. 

“T repeat that Section 465 governs the ac- 
tion of the companies, not of the Director. 
It prescribes how the filings should be 
made. The Director is authorized to dis- 
approve only if the filings do not comply 
with the Statute. 


“Moreover, the Statute specifically pro- 
vides that the findings of the Director are 
not to be deemed prima facie correct. The 
least that should be expected of the Direc- 
tor when he does disapprove, is that he 
make finding on positive evidence, 
whether furnished by one side or the other, 
which shows no justification for the increase.” 


some 


[ believe that these statements by the 


judge serve to point up some of our grow- 
ing problems in this field of administrative 
law. 


Is it true that in a recent decision the 
Tax Court of the United States rejected 
the existing rule that premiums paid by a 
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corporation for insurance owned by it on 
the life of an officer-stockholder are not 
gross income to the insured for federal 
income tax purposes, by holding that such 
premium payments constitute taxable 
dividends? 


Answered by John C. Pyle, Jr., attorney, 
Metropolitan Life Insurance Company. 


I do not believe that this question, in 
the form in which it has been asked, can 
be answered categorically in the affirmative 
or the negative. As all of you undoubtedly 
know, many corporations have, in 
paratively recent years, devised “deferred 
compensation plans” to defer the actual 
payment of compensation of executives or 
key employees to future years when their 
income will be lower, so that the federal 
income tax “bite” will be smaller. These 
plans, to some extent, counteract the bur- 
dening effects of increasing tax rates, in- 
flation and generally rising living costs. The 
progressive income tax rates, of 
apply to the individual’s highest earnings, 
so that high-salaried persons and those re- 


com- 


course, 


ceiving salary increases are most directly 
affected. This is why deferred compensa- 
tion contracts are generally effected with 
persons being promoted or changing posi- 
tions from one employer to another, On 
a taxable income of $32,000 received by a 
married man in 1939, for example, the 
federal income tax was $3,380. An increase 
of $10,000 in that taxable income in 1939 
would have given him a net increase of 
$7,800. On the other hand, on taxable 
income of $32,000 received in 1956, the 
income tax is $10,400. An increase of 
$10,000 in that taxable income in 1956 would 
give him a net increase of only $4,760 
(worth about $2,400 in 1939 purchasing 
power). However, if payment of that in- 
crease of $10,000 is deferred until the in- 
has no other income, 
would be $7,800, 
rates are in effect 


dividual retires and 
then his net 
assuming the 


at the time of 


Most employers, and other- 
wise, have determined that it is most con- 
and economical for them to fund 
deferred compensation contracts by 
of life insurance or annuity con- 
tracts issued on the life of the officer, 
stockholder or key employee involved. In 


increase 
1956 tax 
payment. 


corporate 


venient 
these 
the use 


order to avoid an income tax liability to the 
insured upon the premiums paid for such 
contracts by the employer, it will be specifically 
provided in the contracts that the employer 
has all the incidents of ownership therein. 
Under such 


conditions, the employer ob- 
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tains no income tax deduction for the pre- 
mium payments, and the individual does not 
include the premiuin payments in his gross 
income. 


These tax results unquestionably will 
occur where the individual insured is merely 
an officer or key employee of a corporation. 
Where the individual is a controlling stock- 
holder in the employer corporation, how- 
ever, tax writers have held conflicting opin- 
results to the 
writers 


income tax 
hand, 


ions as to the 
individual. On 
argued that 
should not be disregarded if it is established 


one some 


the separate corporate entity 


that the corporation has a business purpose, 
so that under circumstances the tax 
effects should be the same whether the de- 


such 


ferred compensation contract and its fund- 
ing by means of life insurance or annuities 
is affected by a “giant” corporation with 
one of its officer-stockholders or by a small 
corporation with an officer who is also a 
controlling stockholder. On the other hand, 
some writers, although agreeing that if the 
deferred and the life insur- 
annuity effected in 
length negotiation the favorable 
tax effects to the individual insured would 
result, contended that arrangements 
made by a corporation with a controlling 
stockholder thereof would be worthless in 
an attempt to obtain such tax results. They 
argued that latter arrangements (1) 
are not the result of an arm’s-length trans- 
action, (2) are not made in good faith and 
(3) result in constructive receipt by the 
individual taxable income to the extent of 
the corporation’s premium payments. 


compensation 


ance or contract were 


an arm’s 


such 


these 


On September 12, 1956, the Tax Court 
of the United States, in the case of Oreste 
Casale, 26 TC —, No. 131, which I assume 


is the decision referred to in the question, 


concluded under the facts thereof that the 
annual premium paid by the corporation 
constituted a divided taxable to the insured 
under Section 115(a) of the Internal 
nue Code of 1939. I have no doubt that the 
Tax Court would have reached the 
result on the facts of this case under Section 
316(a) of the Internal Code of 
1954. 


Reve- 
same 


Revenue 


In that case the taxpayer was the presi- 
dent, chairman of the board and owner of 
98 out of 100 outstanding shares of stock 


of a corporation. His daughter and an em- 


ployee of the corporation each owned one 
of the two remaining shares of stock and 
were the other two members of its board 
of directors. At a duly convened meeting 


of the board of directors the corporation 
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was authorized to enter into a deferred 
compensation contract with the taxpayer 
to provide a retirement pension for him— 
the contract to be funded by a retirement 
income policy to be obtained from a desig- 
nated insurance company and paid for by 
the corporation. 


authorization, the cor- 
poration immediately 
tract with the 
portion of his 


Pursuant to such 


entered into a con- 


taxpayer providing that a 
should be 
deferred and take the form of a life pension 
upon his 
(with the monthly 


in the 


compensation 


age 65 


continue, 


to commence reaching 
payments to 
death before the ex- 
piration of ten years after the due date of 
the first 
beneficiaries or the 


event of his 


monthly payment, to designated 
survivor of them for 
The taxpayer had the 
under the deferred compensation con- 


ten years certain). 
right 
tract to change the beneficiary designations 
at any time. Also, pursuant to this authori- 
zation the corporation purchased a retire- 
ment income policy from the designated in- 
surance company to fund the deferred com- 
contract The policy provided 
that the corporation was the owner of the 


pensation 


policy, possessing the rights (1) to assign, 
(2) to change the beneficiary, (3) to receive 
dividends and (4) to borrow on the policy. 
The corporation paid the annual premiums 
and did not claim a deduction therefor in 
calculating its taxable income for federal 
income tax purposes. The taxpayer ex- 
cluded the amount of such premiums in 
calculating his gross income. 


The court held that the annual premium 
paid by the corporation for the retirement 
income policy represented a_ distribution 
to the taxpayer equivalent to a_ taxable 
dividend. It stated that the rights given 
to the taxpayer under the com- 
pensation contract (when read in conjunc- 
tion with the provisions of the policy) 
coupled with his controlling interest in the 
corporation gave him virtual ownership of 
the policy. In reaching its conclusion, the 
court made the following comments: 


deferred 


“Considering the features of the policy in 
conjunction with the provisions of the com- 
pensation agreement, we must conclude 
that the Corporation was no more than a 
conduit running from the insurer to peti- 
tioner, or his beneficiaries, with respect to 
any payments which might come due under 
the insurance contract. Essentially, peti- 
tioner stood in the same relationship to the 
policy as if he had taken it out himself and 
the Corporation had paid the premiums for 
him. 


The similarity in terms between the 
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policy and compensation agreement afford 
recourse to no other conclusion. 


“The necessity for such a conclusion be- 
comes more apparent when we consider the 
position petitioner occupied in relation to 
the Corporation. For all practical purposes 
he was the Corporation. He maintained 
complete dominion and control of its every 
move; and any future disposition of insur- 
ance proceeds would be subject to his as- 
sent and approval.... 


“Looking beyond the formal recitations 
of the compensation agreement and the in- 
surance contract to their practical effect, we 
conclude that the transaction, when viewed 
in its entirety, lacked bona fides and was 
merely a whereby petitioner at- 
tempted to avail himself of corporate funds 
without incurring a tax upon their use. To 
hold otherwise would require that we ignore 
the realities of the situation.” 


The decision in this very 
clearly the necessity for care and skill in 
drafting deferred compensation contracts 
and in funding them by insurance if un- 


device 


case shows 


favorable federal income tax effects are to 
Presumably, if the person in- 
sured owns 98 per cent or more of the out- 
standing stock of the corporation, the 
premiums paid by the corporation for in- 
surance or to fund a deferred 
compensation contract with him will be 
taxable to him as dividends, 
even though the insurance or annuity policy 
specifically places full ownership thereon 
in the corporation. Whether or not the Tax 
Court would reach the same conclusion if 
the person insured were only a controlling 
stockholder owning a mere majority of the 
outstanding stock is, at this point, some- 
what conjectural. On the other hand, if 
the federal estate tax rule (that is, that an 
incident of ownership includes “a power to 


be avoided. 
annuities 4 


considered 


the beneficiary reserved to a cor- 
which the 
stockholder”) were to be adopted for pur- 


change 
poration of decedent is sole 
poses of the federal income tax in the type 
of situation involved in the Casale case, the 
that rule could easily be de- 
having the stockholder 
make a bona-fide sale or transfer of 


efficacy of 
sole 
other 
one share of stock to another person. 


stroyed by 


Could there possibly be any danger, as 
a result of the Casale decision, that the un- 
favorable tax result reached therein might 
be applied to a situation where the key 
employee or officer insured is a mere minority 
stockholder—on the theory that the resolu- 
tion of the board of directors and the acts 
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of the corporation in effecting the deferred 
compensation contract and the insurance or 
annuity policy to fund it are sufficient to 
bind them into one transaction, so that even 
if the policy were owned completely by the 
corporation with the insured having no 
whatsoever therein, the right to 
change the beneficiary designation in the 
deferred compensation agreement would be 
sufficiently identified with the policy for the 
Tax Court to conclude that the insured 
had in effect an incident of ownership in 
the policy? Such result would require the 
premiums paid by the corporation on the 
policy to be included in the gross income of 
the insured for federal income tax purposes. 


rights 


However, in my opinion, such strained re- 
sult would be unconscionable and, in any 
event, could not possibly occur when there 
definite and connection be- 
tween the deferred compensation contract 
and the insurance policy—for example, when 
the contract does not directly refer to the 
actual policy. 


is no express 


In the Casale case the tax court concluded 
that the premiums paid by the corporation 
owning the policy on the life of a majority 
stockholder constituted a distribution equi- 
valent to a dividend. However, why did the 
petitioner not contend that the premiums 
paid by the corporation were salary to him- 
self, so as to be deductible by the corpora- 
tion and income to him? In such 
the deduction by the corporation would be 
offset by the income to the officer-stock- 
holder; whereas, in the case of a dividend, 
the officer-stockholder would have the same 
amount of income, but the corporation would 
not be allowed a deduction for it. In look- 
ing towards the future, could the corpora- 
tion not now transfer ownership of the 
policy to the insured, so that premiums 
thereafter paid by the corporation would be 
treated as additional salary, taxable to him, 
but deductible by the corporation to the 
extent it does not increase his salary un- 
reasonably? If this would be the tax result 
after such transfer, why would it not be 
the result under the facts of the Casale case 


case, 


where the court stated that “for all practical 
purposes he was the corporation”—that is, 
that the insured was the virtual owner of 
the policy? Or would the 
hold that the insured, in 
effect, pays the premium himself as a non- 
deductible personal expense to himself in- 
dividually or through the medium of the 
corporation? 


court in all 


similar cases 


In any event, it is obvious that any cor- 


poration which has entered into deferred 
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contracts funded by insur- 
which contemplates 


should now 


compensation 
annuities, or 
into such 


ance or 
entering 
study its arrangements or 
rangements in the light of the Casale de- 
cision—whether or not the _ individual 
insured is a majority or minority 
holder in the corporation and whether or not 
the shares of the corporation are closely-held 


contracts, 
proposed ar- 


share- 


Where an individual makes an absolute 
assignment of insurance on his own life to 
a third party, does the insured have a “re- 
versionary interest” “by operation of law” 
within the provisions of Section 2042 of the 


Internal Revenue Code of 1954? 


Answered by John C. Pyle, Jr., attorney, 
Metropolitan Life Insurance Company. 


that been 
asked because I hope I can set it to rest 
and for all by a brief statement. 
Shortly after the enactment of the Internal 
Revenue Code of 1954, a great controversy 
between the proponents of two op- 
posite viewpoints on the question of whether 


I am glad this question has 


once 


arose 


or not a “reversionary interest” “by opera- 
tion of law” 
assignor of an insurance policy on his own 


includes a possibility that the 


life might later inherit it from his assignee 
so as to render such interest an “incident of 
ownership” within the definition of that 
expression in Section 2042(2) of the Code. 
The question was discussed by a number 
f who took no definite stand 
thereon, while others concluded that it was 
unbelievable that such possibility of inherit- 
ing constituted a reversionary interest by 
I took the position that 
“reversionary interest” was 
a term designating a property interest and 
did not include an expectancy of inheritance 
In fact, I stated that, in my opinion, “all 


ot writers 


operation of law. 
the expression 


of the scholarly discussion of whether or 


not the expectancy of inheriting is a ‘re- 
interest’ ‘by operation of 

I am pleased to say that 
Department has apparently 
reached the same conclusion, since Section 
20.2042-1(c)(3) of the proposed Federal 
Estate Tax Regulations contains the follow- 


versionary law 
is academic.” ’ 


the Treasury 


ing provision: 
“The terms interest’ and 
‘incidents of ownership’ do not include the 


‘reversionary 


possibility that the decedent might receive 


a policy or its proceeds by inheritance 


1 Pyle, ‘‘Taxation of Living and Death Bene- 
fits Under Life Insurance Policies,’’ The Bene- 
ficiary in Life Insurance (S. S. Huebner Foun- 
dation for Insurance Education, University of 
Pennsylvania, Rev. Ed., 1956), Chs. 12-13, at p 
271: see, also, Pyle, ‘‘Income, Estate and Gift 


The Coverage 


estate of another 
spouse 


election or 


through the 
aS a surviving 
right of 


person, or 
statutory 


under a 
a similar right.” 
I have no doubt that this provision will 
part of the Federal Tax 
Regulations ultimately adopted. 


become a Estate 


Thus, if, for example, an insured should 
make an absolute assignment of an in- 
surance policy on his own life to his wife, 
he will not be considered to have a “rever- 
sionary interest” “by operation of law” for 
purposes of Section 2042 of the 
1954 


Internal 
Revenue Code of 


Trust Fund Theory 
of Claim Settlement 


Leon L. Wolfstone, defense attorney for 
several insurance companies in the Seattle 
area, last year spoke on “The Trust Fund 
Theory as Applied to Settlement of Claims” 
at a meeting of the Seattle Casualty Ad- 
justers Association. A portion of this talk, 
which is being reprinted from the May, 
1956 issue of the Pacific Northwest Under- 
writer, follows: 


In the evaluation of claims we know, of 
course, that the plaintiff always views the 
facts optimistically in terms of maximum 
We also know that all 
persons associated with the 
defense of the case—that is to say the claims 
personnel and the attorneys for the defense 
—view things skeptically and cynically, and 
sometimes even scoffingly. There is all too 
commonly found an attitude that claims are 
for the most part fraudulent or exaggerated, 
which feeling, when present, sometimes tends 
to prevent a fair evaluation of the claim by 


possible recovery. 
too often the 


those having the defense responsibility for 
the claim evaluation. 


It is seriously suggested that those having 
this responsibility of evaluating and settling 
claims upon the behalf of the defense should 


consider the fact that the insurance 


com- 
pany stands in a trust relationship. The 
public deposits its money with the insur- 


ance company in the form of premiums. 
One of the purposes of so doing is, of 
protect shock and 
expense of personal verdicts or judgments. 
Another and equally proper consideration 
for such payment is that a fund is thereby 
established by the public for the 


course, to against the 


purpose 
Taxation of Life, Accident and Sickness In- 
surance and Annuities Under the 1954 Code,”’ 
Fifth Annual Tulane Tax Institute Proceedings 
(1956), at p. 639 

? Published in 
16, 1956. 


the Federal Register, October 
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of justly paying the fair value of just claims. 
As certainly as it may be said that a com- 
pany would be derelict in its duty to its 
policyholders to pay needlessly Or exces- 
unwarranted claims, by the 
token, it can be urged that the company 
owes an equal duty to the public to fairly 
evaluate claims and to pay justly such claims. 


sively same 


As above indicated the stands 
in a fiduciary or trustee capacity. 
that the company has a 
settling claims at the lowest possible figure 
in that any residue of premium 
and above procuring of the 
business, administrative expense, 
servicing claims and payment of claims, is 
left to the company as an operating profit. 
On the other hand, the nature of the organ- 
industry and of 


company 
It is true 
selfish motive in 
excess or 


over cost of 


ization of the insurance 
insurance codes is such that if in a given 
year or periods the insurance industry suf- 
fers excessive losses—that is to say losses 
disproportionate to premiums and funds on 
hand—a rate increase inevitably follows so 
that the companies can recapture their losses 
in the Such being the 
case, the company owes a strict duty to 
fairly evaluate claims and to a just 
amount in settlement of proper claims rather 


subsequent years. 


pay 


than attempting to “buy” a release at a 
figure which the company and its personnel 


know to be a shockingly inadequate one. 


All too often an effort is made to “buy’ 
a release for a nominal sum even though it 
is known that the claims are far more serious 
than the amount of the settlement indicates, 
and that the liability is far more clear than 
the amount of the settlement indicates. It 
is respectfully submitted that this does not 
represent an honest approach to the duty 
function of an insurer and that it is 
to sound public policy as well as 


and 
contrary 
sound business management. 

Not always, of course, but very frequently 
the payment or the offer of a ridiculously 
low settlement figure results in the claimant’s 
consulting attorneys who are more compe- 
The net result 
ulti- 


tent to evaluate such claims. 


is that more claims go into suit and 


mately far greater amounts are paid. 


The very fact that claims practically in- 


evitably increase in value as soon as an 


into the picture is 


the evaluation of 


comes 
that 
prior to the attorney’s being in the picture 


attorney some 


indication the claim 


was probably on too low a scale. 


It should further be kept in mind that the 
offer of a ridiculously low settlement figure 
increasessthe 


expense to the company not 
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cost of 


only by the ultimate paying of a larger 
settlement award, which is adequate for 
not only the claimant but also to compen- 
sate for the attorney’s fees, but it further 
entails absorbing the cost of multiple medical 
examinations and of defense investigation 
and defense counsel as well. 


If the companies would in some instances 
increase their settlement sights by paying 
more legitimate claims, the 
companies would save this considerable in- 
crease in operating expense, and increased 


liberally on 


size of settlements and awards ultimately 
paid. The net result would be that the 
public would be spared the necessity of 
commencing and prosecuting needless liti- 
gation and the insurance industry as such 
would certainly have a higher standing with 


the public. 


It is not suggested that the insurance 
industries should play Santa Claus. How- 
ever, on the other hand, it is suggested that 
the insurance company might minimize the 
defense outlook filled with skepticism, cy- 
nicism and an attitude of “what can we get 
out for” and that the insurance company 
could, and properly should, instead approach 
the claims from the standpoint of “what is 
the true, settlement value of 
this claim?” 


sound, fair 


Split-Dollar Insurance 


A new type of employee benefit plan is 


coming into prominence—split-dollar life 
insurance. It constitutes an arrangement 
whereby the employee and employer split 
the cost of insurance covering the employee’s 
life. The employer is beneficiary of the 
policy to the extent of premiums that it has 
paid. The employee’s beneficiary is entitled 
to the remainder of the policy’s proceeds. 


The plan differs from contributory group 
life insurance in that under the latter the 
employer does not recover the money it has 
expended, The split-dollar plan provides 
financial aid to the employee in that it en- 
ables him to purchase insurance at far lower 
rates than he otherwise could. The employer 
is assured that it will recover the amount of 
money it advanced. The only loss to the 
employer is the loss of interest on money 
tied up in the plan. 


Split-dollar insurance offers certain tax 
advantages. Under Revenue Ruling 55-713, 
I. R. B. 1955-49, 7, the Commissioner of 
Internal Revenue held that the premium pay- 
ment made by the employer did not represent 
compensation but an interest-free loan. A 
loan, of course, is not taxable income. The 
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employer cannot claim a business expense 
deduction when it makes the premium pay- 
ments, but it is not taxed when it recovers 
the payments upon the employee’s death. 
The proceeds from the plan are income tax 
free both as to the amount payable to the 
employer and the amount payable to the 
employee’s beneficiary. 


The employee receives the real protection 
afforded by the policy although he pays 
only a small fraction of the premium. Thus, 
under a typical (as shown in the 
accompanying table) the employee pays about 
39 per cent of the third year’s premium but 
has over 98 per cent of the protection; he 
pays approximately 19 per cent of the fifth 
year’s premium but has 95 per cent of the 
protection; he pays around 11 per cent of 
the eighth year’s premium but has over 89 
per cent ol! the protection. 


policy 


Stated another way, in the third year the 
employee pays $88 for insurance protection 
which would otherwise cost him approxi- 
mately $225 (98 per cent of $228); for the 
fifth pays $43 for insurance that 
would otherwise cost around $212 (95 per 


year he 
cent of $223); for the eighth year he pays 
$22 for insurance that would otherwise cost 
about $190 (89 per cent of $214). After 
approximately the thirteenth year the em- 
ployee will pay nothing, since the annual 
increase in value exceeds the net 
premium (after dividends). However, the 
share of the proceeds payable to the em- 


cash 


ployee’s beneficiary will continue to dimin- 
ish annually by the amount of the employer’s 
annual outlay. This diminution, however, 
tends to with the gradual reduc- 
tion in the need for protection of the em- 
ployee’s family. 


coincide 


Che premiums recovered by the employer 


upon the employee’s death or resignation 


will be tax free, either as recovery of a 


Amount 
Paid by 
Employee 


Amount 
Paid by 
Employer 


¢? 
) 


5 


9 
10 
1] 


The Coverage 


Dividends) 


101 of the Internal 
Revenue Code, as insurance proceeds paid 
by reason of the insured’s death. There- 
fore, the premiums paid by the employer 
do not represent the employer’s of 
the plan. The “cost,” as mentioned previ- 
ously, is the earnings which it might have 
received on an amount equal to the premi- 
ums paid by it 


loan or, under Section 
“cost” 


The proceeds received by 
the employee’s beneficiary will, of course, 
be tax free under Section 101. Neither the 
employer nor the employee is entitled to 
a deduction for premium payment. A de- 
duction would be denied to the employer 
because its payment is a loan; it would be 
denied to the employee because 
ment is a personal expense. 


The table ) the split-dollar 
plan might work for a 35-year-old employee 
upon life a $10,000 preferred risk 
policy has been issued. The amounts are 
approximations. They assume that the em- 
ployer’s payments based upon cash 
values which accrue before the employer 
pays any part of a premium. If pay- 
to based values 
which accrue as the result of any premium 
payment, the whole will 
vanced one year. 


his pay- 


shows how 


W he se 


are 


its 


ments are be on cash 


program be ad- 


An employer can impose any 
requirements it 


eligibility 
may set the 
amount of insurance employees may carry 
and may reserve the right to limit or reject 
a particular application. The _ split-dollar 
plan of paying life insurance premiums could 


wishes. It 


be adapted to any of the permanent types 
of insurance policies. 

Although the split-dollar plan has many 
attractive features, there are many instances 
in which it is impractical. 
not always in a to provide the 
funds. In fact, this is often the 
may be many before 


The employer is 
pe siti yn 
necessary 
case 


since it years 


Te tal 
Premium 
(After 


Proceeds 
Payable to 
Employee's 


Beneficiary 


Proceeds 
Payable to 
Employer 


$255 $ 0 $10,000 
3x 0 10,000 
8 140 9.860 

320 9,680 

500 9 500 

690 9,310 

882 9,118 

1,074 8,926 

1,268 8,732 

1,464 8,536 

1,660 8,340 





the employer can expect to get back the funds 
advanced unless it against the 
policies covering its employees. If it 
this, paid on its own money. 
Furthermore, the split-dollar plan may 
not be used by either the self-employed or 
the professional man. 


borrows 
dc eS 
interest is 


For those for whom the plan is not the 
answer, another method of achieving the 
same basic results has been used quite fre- 
quently. This method is the “bank financed 
life insurance” plan. Under this plan a bank 
takes the place of the employer. The bank 
advances the premiums while the insured 
pays the interest on the amounts advanced, 
and provides collateral for the difference 
between the cash value of the policy and the 
total amount advanced. 

The interest, of course, is deductible with 
the result that the insured receives protec- 
tion when needed most at a cost 
tially below that of term insurance. A 
possible exception with respect to 
interest on premiums paid before they are 
due for the period which precedes the due 
It is doubtful, however, that a pre- 
mium covering three years would be deemed 
a deposit in payment of a substantial num- 
ber of future premiums for the purposes 
of Section 264 of the 1954 Internal Revenue 
Code. 

While the spread between the death 
benefit and the amount owed to the bank 


substan- 


exists 


date 


tends to narrow as time goes on, just as it 
does under a split-dollar plan, the speed 
with which the net protection diminishes 
can be materially reduced. This reduction 
can be effected in part by (1) using divi 
dends to purchase paid-up additions and 
(2) increasing the death benefit on account 
of premium prepayments. 


Objections to the bank-financed plan have 
been number of 
by various responsible groups. 


voiced on a occasions 
The objec- 
tions are based primarily upon the uncer- 
tainties which attend the purchase of insurance 
in accordance with the plan. They are also 
based upon a conviction that underwriters 
sometimes fail to exercise due caution in 
fitting the plan to an individual’s need. 
Some of the specific objections are as follows: 


(1) The bank might decide not to con- 
tinue the plan after it has been in force for 
a number of years. 


(2) The bank might find it necessary to 
increase interest rates. 


(3) The insured’s income might not con- 
tinue at the same high rate. 


(4) Congress might change the law to 
prevent the deduction of interest paid on 
the money borrowed to pay the premiums. 
(It should be noted that deductibility of 
interest is a means of saving only for per- 
sons in high income tax brackets.) 


INSURANCE AND RECIPROCAL CLAIMS ARISING 


FROM A SINGLE ACCIDENT 


consent judgment is entered before trial, or 
after trial but before judgment has become 
final—except that as to a consent judgment 
against the insured after trial, collateral 
estoppel is operative unless there was sub- 
stantial doubt that the adverse trial judg- 
ment or verdict would stand against a 
motion for new trial on behalf of the insured. 


(6) A judgment purporting to be an ad- 
judication on the merits, or purporting to be 
entered pursuant to a compromise disposing 
of both the claim insured and 
the insured’s reciprocal claim, is subject to 
reformation, either by direct attack or by 
collateral attack in the suit of the insured 


against the 


on his reciprocal claim, for the purpose ot 
showing that it was a consent judgment 
entered without the insured’s agreeing that 
it should bar his reciprocal claim. The 
effect of the judgment, as reformed, is 
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Continued from page 43 


determined by the rules 


stated above. 


(7) A compulsory counterclaim rule is 
inapplicable to a “friendly suit” filed solely 
for the purpose of consummating a settle- 
ment between the company and the claimant 


that have been 


(8) Except as to a “friendly suit,” a com- 
pulsory counterclaim rule is applicable 
though one or both of the named parties 
have liability insurance. However, failure 
of the company and the attorney employed 
by the company to advise the insured of the 
existence and effect of a compulsory counter- 
claim rule is not to be held against the 
insured. A judgment is subject to being 
reopened at the instance of the insured for 
the purpose of setting up his counterclaim 
by amendment if he failed to set it up 
through oversight, inadvertence:or excusable 


neglect. [The End] 
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K LORIDA — Foreign mutual insurers 
may finance premiums due under one- 
year contracts provided the insurers demon- 
strate to the Insurance Commissioner their 
power to engage in this activity.—Certain 
foreign mutual insurers originated a finance 
plan whereby able to 
finance premiums through Since 


insureds would be 
the insurers 
the insurers’ filings in Florida permitted is- 
suance of three- and five-year contracts on 
an installment basis, the plan would not be 
used in Florida except with respect to one- 
year contracts. 
ment at the 


premium 


The plan would require pay 
cent of the 
The balance with interest charges 


outset of 20 per 


would be payable in six equal monthly in- 
stallments. The interest “is computed at a 
0175, the equivalent of approxi- 
mately 6% per annum on the unpaid balance 
months.” The 


Attorney 


factor oft 


for six Insurance Commis 


sioner asked the General whether 


such a plan was lawful in Florida. 


The Attorney General referred to Section 
25 Florida Statutes 


25.19 of the which pro 
insurer shall offet 


vides that no “as induce- 


ment for insurance on any risk in this state 


now or hereafter to be written, any rebate 


of or part of the premium 
valuable 


. or any other 


consideration which is not 


specified, promised or provided for in the 


policy contract of insurance.” He declared 


that if the extension of credit were without 


cost to the insured or extended at a rate of 
interest patently inadequate, it would constitute 
in inducement for insurance within the mean- 

of the above 
stated that the 


charge of approximately 6 per 


section. However, 1¢ 


interest rate or carrying 
cent seems 
to be substantial and reasonable in relation 


to the credit to be extended. 


It was concluded that if the insurers dem 


onstrated to the Insurance Commissioner’s 


satisfaction their corporate authority for 


Attorneys General 


engaging in this financing activity, the Com 
missioner may approve the plan in relation t 
one-year ¢ Florida 


ntracts.—O pinion of the 


{ttorney General, December 10, 1956 


\ ISSOURI—Legislative action is neces- 

sary before the employees of the De- 
partment of Corrections may be covered by 
the Missouri workmen’s compensation law. 
—The Department of C 
asked the 
legislative action 


rrections personnel 
Attorney 
Was necessary 


officer General whether 
before the 
department’s employees may be covered by 
the Missouri workmen’s 
The Attorney 
tive action was necessary 


compensation act 
General replied that legisla- 


Section 287.090 of the Revised Statutes of 
Missouri exempts from the workmen’s com- 
pensation act “employments by the 


municipal corps 


State, 


county ration, township, 
school or road, drainage, swamp and levee 


districts Che Attorney General said 
that the department was exempted from the 
»peration of the law as it constitutes an em- 


ployment by the state 


He noted that exempted employers have 
the right to elect to accept the law 


benefit of 


for the 


their employees. However, he 
said that the state must comply with a con- 
dition precedent before it can be properly 
defined as an employer. Tl 
edent is that the legislature 
state the to elect to 


law. Chapter 216, setting 


e condition prec 
must give the 
authority accept the 
forth the powers 
and duties of the director of the Department 
and of the 


does not 


of Corrections Department of 


Corrections, give either the au- 


thority to elect to accept the provisions ot 


the Missouri workmen’s compensation law 
for the benefit of the department's employees 
—Opinion of the Missourt Attorney General, 
October 19, 1956, 


53 





Carriage of Goods by Sea 


Ocean Carriage. Edward F. Stevens. 
Philosophical Library, Inc., 15 East Fortieth 
Street, New York 16, New York. 1956. 
101 pages. $4.75. 

This volume out to present the 
mechanics of the multifarious operations 
involved in the carriage of goods by sea. 
The author traces the commencement of 
these operations in the placing of an order 
for goods by the overseas buyer with the 
manufacturer, exporter, indent house or 
agent. The types and nature of these 
orders are explained. Mr. Stevens goes 
on to describe (1) the various forms of 
packing used in preparing merchandise for 
export; (2) its subsequent dispatch to the 
port of shipment by rail, road or barge; 
(3) the structure and organization of ship- 
ping companies; (4) the booking and re- 
ceiving of the cargo; (5) the issuing of the 
bill of lading; (6) the nature of freight; 
(7) the mysteries of the correct loading and 
stowing of cargo; and (8) the final unload- 
ing at the port of destination. 


sets 


The shipowner and shipper are, by the 
terms of the various carriage of goods by 
sea acts, tied down to set immunities and 
liabilities. They may not contract out of 
these obligations. Neither may they insert 
in a contract any clause which is against 
public policy (for example, trading with an 
alien enemy in time of war). 

3y its very nature, shipping is inter- 
national in its operations, and the application 
of law must have a basis of mutual under- 
standing between nations. Certain acts 
have their own zones of influence. For 
example, the Carriage of Goods by Sea Act, 
1924, applies to outward bill of lading ship- 
ments from Great Britain and Northern 
Ireland. The American Sea Carriage of 
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Goods Act, 1935, follows the principles of 
the Harter Act, 1896, and governs ship- 
ments both from and to the United States. 


As a balance between national laws, inter- 
national law stands as the mediator between 
all, and is consequently highly involved. 
It is apart from what is popularly known 
as “the law of the flag.” This latter law 
briefly allows the master of the ship to deal 
initially with disputes according to the laws 
of the country under whose flag the vessel 
is operated. 


Insurance Economics 

Insurance and Economic 
Pfeffer. Richard D 
wood, Illinois. 1956. 


Theory. Irving 
Irwin, Inc., Home- 
213 pages. $4. 


This volume is another in a series pub- 
lished for the S. S. Huebner Foundation 
for Insurance Education, University of Penn- 
sylvania. It presents a discussion of some 
of the fundamental problems in the theory 


of insurance economics. Its principal objec- 


tives are to analyze the insurance concept 
in terms of its 


and sufficient 
conditions and to determine the role which 
insurance plays in some of the major fields 
of economic theory. 


The problem of defining insurance is 
explored from the standpoints of the philo- 
sophical and psychological foundations of 
the subject as well as from the use and 
practice of insurance men, historians, econo- 
mists and the courts. Distinctions are drawn 
between the insurance concept which is 
most appropriate for the purposes of mic- 
roeconomic theory and that which apparently 
conforms most closely to the requirements 
of sound business management. 


necessary 


In addition 
to developing the semantics of risk-bearing 
devices, the author has also investigated the 
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criteria of insurable hazards in terms of 
the various practices of the insurance in- 


dustry. 


Particular attention is devoted to the 
problems of statics and dynamics, the theories 
of production, distribution, expectations and 
preference. The 
that expectations and planning over different 
time periods are basic to the very existence 
Insurance permits a lengthen- 
ing of the planning horizon for both the 
individual and the firm and thereby increases 
the efficiency of the economic process. The 
rather point is 
made that if one could accurately foresee 
what will occur in the future, there would 
be no grounds for economic uncertainty and 


consumer author shows 


of insurance. 


obvious but fundamental 


no necessity for insurance 


The 


insurance 


economists to integrate 
framework of 


attributed to the 


failure of 
into the 
theory is 


general 


economic tact 


that conventional economic theory is static 


in nature whereas insurance is essentially 
a dynamic phenomenon. Mr. Pfeffer’s book 
should prove to be a valuable contribution 
to the risk and risk- 
bearing 


literature concerning 


Tax Planning and Life Insurance 


Advanced Life Underwriting and Tax 
Planning. State Farm Life Insurance Com- 
pany, Bloomington, Illinois. 1956, 231 pages. 


In the preparation of this handbook, the 
thought that it might prove of value to 
lawyers, trust officers, CLU candidates and 
insurance and es- 
mind. It 


interested in life 
been 


others 
tate planning has kept in 
has, however, been designed primarily as a 
for State Farm Life Insur 
ance agents in the field of ad 
vanced underwriting and, to a large extent, 
this objective has dictated the method of 


rererence be « »k 
Company 


presentation where alternative choices were 
available. 

For agents and life underwriters in gen- 
eral as well as for CLU candidates, basic 
principles are that will enable 
them to better their clients in the 
arrangement of business and personal insur- 
ance and, in addition, will give them a 
clearer understanding of the position of the 


presented 
serve 


life insurance agent on the estate planning 
With these objectives in mind, the 
Busi- 


team. 
book has been divided into five parts: 
Life Personal Life 
ance, Estate Professional 
Conduct 


Insurance, Insur- 
Tax Planning, 
Illustrative Forms of Agree- 
These forms have instructional value, 


ness 


and 


ments. 


Books and Articles 


and will find them interesting, in- 
formative and helpful in understanding the 
principles that underlie the many and diverse 
uses of life insurance in estate planning. 


agents 


The State Farm Life Insurance Company 
retained William J. nationally 
known writer on taxes and estate planning, 
to prepare this handbook. 


Bowe, a 


The company is making copies of this 
book available on request, of charge. 
There is, however, a charge of $1 to cover 
the cost of packaging and mailing, 


free 


ARTICLES — 


Articles of interest 
legal publications 


in other 





The Future of Tort Law . . Trial 
courts take as long as four years to get to 
Were they 
rid of traffic-accident suits, they could try 
all their after docketing. The 
big problem posed by automobile accidents 
is financial responsibility; that problem can, 
and probably will, be solved. 
a professor of law at 


cases in large American cities. 


cases soon 


The author, 
the University of 
Pennsylvania, sees future technologies only 
dimly. Industrial accidents dominated tort 
litigation 50 years ago; traffic accidents 
dominate it now. All tort law will not 
change; what is good law now will be good 
law 50 years from now. How the bulk of 
the law of torts remolded during 
the next 50 years is known only by clair- 
voyants who can further into the 
future than the rest of us.—Morris, 
and the Future: 
versity Law Review, 


will be 


peer 
“Law 
Northwestern Uni 
May-June, 1956. 


T, rts.” 


Recent Trends in Medical Malpractice 
Liability .. . In a malpractice case, all that 
a claimant needs to do to prove proximate 
cause is to establish by competent evidence 
that any one act of the physician or surgeon 
over possibly a long course of treatment re- 
sulted in damage. Previously, it has always 
been recognized that the claimant must es- 
tablish actual negligence. The effect of de- 
partures from the rule that the doctrine of 
res ipsa loquitur does not apply is to permit 
a bad result or an unusual happening to re- 
quire a physician or surgeon to explain the 
cause. In other words, a prima-facie case 
may be established for the claimant and the 
burden of ptoof shifted to the physician or 
surgeon, says the author, a member of the 
Nebraska bar.—Cline, “Professional Liabil- 
ity,” Nebraska Law Review, May, 1956. 
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NEGLIGENCE 
Summaries of Selected Decisions 
Recently Reported by CCH 
NEGLIGENCE REPORTS 





Survival Act Permits Recovery 
for Pain and Suffering 


Under the survival act the deceased’s per- 
sonal representative can recover damages 
for the deceased’s pain and suffering al- 
though he had not instituted such an 
action prior to his death. Iowa. 


The decedent was injured in January, 
1955, and he died some four months there- 
after from causes not related to the acci- 
dent. His executrix brought an action for 
medical expenses and for pain and suffering 
of the deceased. The trial court struck that 
portion of the petition which asked dam- 
ages for the deceased’s pain and suffering. 

On appeal from the court’s order it was 
held that the Lowa survival act permits the 
executrix to recover for the pain and suf- 
fering of the deceased. Prior to this deci- 
sion the action was not maintainable by 
the deceased’s personal representative un- 
had instituted such an 
action prior to his death. The reason given 
in the past for not permitting the action was 
that pain and suffering were not an element of 
damage suffered by the decedent’s estate. 

The Iowa survival act (Section 611.20 
of the 1954 Iowa Code) states in part: “All 
causes of action shall survive and may be 


less the deceased 


brought notwithstanding the death of the 
person entitled or liable to the same.” In 


56 


15 American Jurisprudence 511, Damages, 
Section 101, it is noted: “A general survival 
statute is ordinarily held to transfer to the 
representative of the deceased the right 
which the deceased had to recover damages 
for his pain and suffering.” 


The court declared that the language of 
other statutes is not the same as that of 
the Iowa statute and that this may affect 
the result in some cases. However, it said 
that decisions under other survival statutes 
definitely establish that the majority rule 
permits recovery for the decedent’s pain 
and suffering. The court decided to follow 
the majority rule-—Fitzgerald v, Hale. Iowa 
Supreme Court. September 18, 1956. 6 
NEGLIGENCE Cases (2d) 263. 


Employer Must Inform Employee 
of His Tubercular Condition 


The defendant (employer) had no cuty to 
give the plaintiff (employee) a physical 
examination. However, once it undertook 
the examination it was under a duty to 
inform him that he was suffering from 
tuberculosis. Sixth Circuit. 


The plaintiff brought an action for dam- 
ages against his former employer for its 
failure to advise him of his tubercular con- 
dition. The action was brought after the 
plaintiff had left the employ 
due to illness, and had been examined by 


company’s 


a private physician who found that he was 
suffering with active pulmonary tuberculo- 
sis. Judgment was entered for the plaintiff 
and the company appealed. 

The court of appeals affirmed the judg- 
ment for the plaintiff. The court said that 
the company had no obligation to examine 
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its employees, but once it undertook physi- 
cal examinations it must inform them of 
any dangerous conditions that might exist. 
Failure of the company to disclose to the 
plaintiff what its records showed his condi- 


tion to be was 


a violation of its duty to 
exercise ordinary care for his safety. By 


remaining silent the company permitted the 
plaintiff to rely upon a tacit assurance of 
safety despite its knowledge of the dangerous 
condition. 


The plaintiff’s action was not barred by 
the statute of limitations since the date of 
the company’s last negligent act or omis- 
sion was the date that the plaintiff left the 
company’s employ. The action had been 
brought within the required one-year period 
commencing from that date-—Union Carbide 
& Carbon Corporation v. Stapleton. United 
States Court of Appeals for the Sixth Cir- 
cuit. October 5, 1956. 6 NEGLIGENCE CASES 
(2d) 337. 


’ 


Injuries Resulting from Fright 
Considered by Court 


Physical injury resulting from fright and 
shock is not compensable where the in- 
jury is solely due to fear for another’s 
safety. Wisconsin. 


The employees of the defendant gas com- 


pany were installing a gas pressure regu- 
lator in the basement of one plaintiff's home 
The 
plaintiffs suffered no physical injuries as a 
direct result of the 


when gas escaped and caused a fire. 


However, they 


brought an action to recover for shock and 


hre. 


emotional distress allegedly suffered while 


they were in a position of peril within the 


house, 


that the 
was 


The gas contended 
plaintiffs’ 
by their safety of 
the plaintiff's two sons, who were in the 
basement watching the gas company’s em- 
work. The trial court instructed 
(in effect) that plaintiffs could not recover 
if they were not within the range of ordi- 


company 


emotional distress caused 


apprehension for the 


ple »V ees 


nary physical peril or if their injuries were 
solely due to fear for the children’s safety. 
The jury found that the plaintiffs were not 
within the field of physical danger at the 
shock or fright. 
cents [ 


time they sustained their 
Plaintiffs" 
personal injuries sustained. 
taken. 

The state supreme court referred to 
Waube v. Warrington, 216 Wis. 603, 258 
N. W. 497, where it was held that a person 


were awarded 6 each for 


An appeal was 


Negligence 


who is out of of ordinary physical 
peril cannot recover for injuries sustained 
as a result of shock or fright induced by 
seeing another’s danger. The court in the 
Waube case stated that the opposite result 
would have been “wholly out of proportion 
to the culpability of the negligent tort- 
added that the imposition of 
such a liability would “open the way to 
fraudulent claims, and enter a field that has 
no sensible or just stopping point.” 


The instant court that even if the 
person sustaining the shock were himself 
in the field of potential danger, if the shock 
was solely the result of fear for another’s 
safety, there would be The 
court a*mitted that the question raised in 
the case a close one, but said that it 
considered it better policy to deny recovery 


range 


- ” 
feasor. It 


said 


no liability. 
was 


in all cases where the physical injuries are 
solely caused by shock or fright resulting 
from fear for another’s safety. The judg- 
ments were afirmed.—Klassa et al. v. Mil- 
waukee Gas Light Company. Wisconsin 
Supreme Court. June 5, 1956. 6 NeEGLI- 
GENCE Cases (2d) 377. 


Short Shorts from the Courts 
Eighth Circuit The 


defendant’s store had no action 
under the doctrine of res tpsa loquitur for 
injuries sustained when they were struck 


invitees in the 
cause of 


by an empty cola bottle which fell from a 
floor level for some unexplained 
reason.—Coleman et al. v. Sears Roebuck & 
Company. United States Court of Appeals 
for the Eighth Circuit. November 2, 1956. 
6 NEGLIGENCE CAses (2d) 


second 


395. 


California 
because of a 


\ small child tripped 


hole near a recessed lawn 


sprinkler. He had a good cause of action 


against the apartment house owner. It was 
that the 


employees were aware of the hazard and 


shown apartment house owner’s 
that children of tenants habitually played in 
the area.—Edler v. Sepulveda Park Apart- 
ments. California District Court of Appeal. 
May 21, 1956. 6 NecLicence Cases (2d) 332 


Massachusetts ... A contractor was liable 


for the injuries sustained by a pedestrian 
while walking on a plank walkway across 
an excavation. The plank, which was ap- 
parently provided for the public, tilted and 
threw the pedestrian into the excavation.— 
Chronopoulos et al. v. Gil Wyner Company, 
Inc. Massachusetts Supreme Judicial Court. 
October 10, 1956. 6 NEGLIGENCE 


(2d) 404. 


CASES 
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LIFE 
| Summaries of Selected 


Decisions Recently Reported 
by CCH LIFE INSURANCE 
REPORTS 


‘Continued Insurability’’ Clause 
Limited in Application 


There had been no fraud on the appli- 
cant’s part, and he had been examined 
and accepted as a satisfactory risk. The 
“continued insurability” clause applied 
only to changes in health occurring be- 
tween the date of the application and 
examination and the date of the policy’s 
delivery. Florida. 


The insured applied for life insurance on 
January 19, 1953, and on the same date 
medical examination by the 
insurer’s physician. The policy was issued 
about two months later. The insured died 
on July 17, 1953, from cancer of the lung 
All the medical testimony that 
he was suffering from that disease at the 
time of his application. The beneficiary of 
the policy brought an action to recover its 
The contended that the 
policy never became effective because of a 
the application which 


was given a 


indicated 


pre ceeds. insurer 


clause contained in 
read as follows: 
“The 


under 


shall incur no liability 
application until a 
delivered and the full first 
specified in the actually 
paid to and accepted by the Company dur- 
ing the lifetime continued insurability 
of the applicant (Italics supplied.) 


Company 
this policy has 
been premium 
policy has been 


and 


The insurer also relied on The Independ- 
ent Life and Accident Insurance Company v 
Roddam, 2 Lire Cases (2d) 492, 81 So. (2d) 
221 (1955), and Gulf Life Insurance Com 
pany v. Green, 2 Lire CAseEs (2d) 250, 80 So. 
(2d) 321 (1955). both 
cases the upon the 
application of one other than the insured 
without 
insured. 

The verdict and 
judgment in favor of the insurer, but the 


However, in these 


insurance was issued 


and a medical examination of the 


lower court directed a 
state supreme court granted certiorari. The 
higher court noted that a growing majority 
of the other jurisdictions have 
taken the position that if there had been no 
fraud or misrepresentation on the part of 


58 


courts in 


the applicant and if he had been subjected 
to a medical examination by the insurer’s 
physician and had been accepted as a satis- 
factory risk, then a “sound health” clause 
applies only to changes in health occurring 
application and 
date of the policy’s 
the theory ol 
that the insurer, by 
the insured and accepting the 


date of the 
and the 
that 


seems to be 


between the 
examination 
delivery. It said these 
cases 
examining 
based on the medical examination, 
all future contentions as to the 
health at or prior to the time of 


the examination. 


risk 
waived 
insured’s 


‘he court concluded that the “continued 


insurability” clause reasonably may be in- 
terpreted as meaning the same state of 
health as that time of the 
application and medical examination of the 
insured, Since it shown that the in- 


sured’s condition was the same at the time 


existing at the 
was 


of the application» and medical examination 
time the delivered, 
the clause did not bar recovery. The case 


as at the policy was 
was remanded for further proceedings. One 
judge Mathews v. Metropolitan 
Life Company. Florida Supreme 
Court 1956. 2 Lire CASES 
(2d) 


dissented. 
Insurance 
September 5, 


1124. 


Contract for Interim Insurance 
Created by ‘‘Binding Receipt”’ 


A “binding receipt” created a contract 
for interim insurance which the insurer 
could subsequently reject only during the 
life of the insured. Sixth Circuit. 


On February 28, 1954, the insured applied 
for an insurance policy, paid the first pre- 
mium and received a “binding receipt” from 
the insurer’s agent. On March 4, 1954, the 
doctor examined the insured and 
However, before ap- 


insurer’s 
found him acceptable. 
proval of the insured’s application the in- 
sured died. Upon denial of liability by the 
beneficiary brought 


insurer, the insured’s 


suit to recover the policy proceeds. 

The beneficiary argued that the “binding 
receipt” effected a contract of temporary 
insurance necessitating rejection of the ap- 
plication during the applicant’s life in order 
to preclude liability. The insurer defended 
on the ground that there was no contract 
in force; that the application was a mere 
Judg- 
ment was awarded to the beneficiary and 


offer not accepted by the company. 


the insurer appealed. 
Held: 


ficiary. 


Judgment affirmed for the bene- 


The court that the insurance 
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application indicated that under varying 
circumstances differing dates might be as- 
sumed by an inexperienced applicant to be 
dates coverage Section 
l(a) provided that if a 
tion 1S 


when his begins. 
examina- 
required, the shall 
effect at the date of its completion. Section 
provided that in no event shall the is- 
suance of a receipt cause the total liability 
of the company on the applicant’s life to 
exceed $100,000. Another provision stated 
that the insurance shall 
in force until a policy 
the company and received by the applicant 
The court noted that certain 
would indicate to an unsuspecting and un- 


medical 


insurance take 


not be considered 
has been issued by 


language 


tutored applicant that he had interim cov- 
while the company considering 
history Repeatedly the ap- 


granted 


ecrage 
his medical 
plication 
hereunder.” 


Was 


referred to “insurance 


While the receipt was not formally desig- 
receipt,” it 
Similar receipts 
adjudicated 


nated as a “binding was so 
designated in the briefs 
have been so designated in 
cases. 


The 


connotes 


held that a “binding receipt” 
supported 
suggests a contract. 


court 
obligation 
consideration 
that there 
insurance which 


and when 
by valid 
It concluded 


interim 


was a contract for 
subject to 
only 


was 
rejection by the 

\s there was no 
judgment was affirmed for 
the beneficiary.—Liberty National Life In 
surance Company v. Hamilton. United States 
Court of Appeals for the Sixth Circuit 
October 10, 1956. 2 Lir (2d) 1193 


subsequent insurer 
during the insured’s life 


such rejection, 


CASES 


Insured Substantially Complies 
with Notice Requirement 


The insured informed her insurer that 
she was ill and then brought suit on an 
accident theory. There was substantial 
compliance with the notice requirement of 
the accident and health policy. Arkansas. 


In 1952 the insured had an ulcer on her 


left leg An 


skin 


operation for varicose veins 


and a gratt were performed in that 


continued 


1952 


year. Apparently the condition 
degree throughout 
November 1, 1953, the in- 


an accident and health policy 


to exist to 
1953. On 


some 
and 
surer issued 


to her. It provided 


for loss 


“This policy provides indemnity 


of life, limb, sight or time resulting from 
bodily effected 


and independently of all other causes 


Life, Health—Accident 


accidental injury directly, 


and 


sustained while this policy is in force . 
and for loss of time caused by sickness com- 


” 


mencing while this policy is in force 
The policy also provided: 


“Written notice of injury or of sickness 
on which claim may be based must be given 
to the Company within twenty days after 
the date of the accident causing such injury 
ten days after the commence- 
ment of disability from such sickness. In 
the event of accidental death, immediate 
notice thereof must be given to the Company.” 

The insured that a few 
after January 1, 1954, she had an accident— 
that a rubbed her left foot and that 
her condition became so bad she went to 
the hospital on January 8. On January 16 
she wrote the insurer that taken 
i] on January 6. The insurer subsequently 
wrote the insured denying liability on the 
basis that the condition complained of ex- 
isted before the The 
insured filed a complaint based on sickness. 
The complaint amended to state that 
the condition was due to an accident. Judg- 
insured and the 


Or within 


contended days 


shoe 


she was 


policy was issued. 


was 
ment was awarded to the 
insurer appealed. 

The court affirmed the 
judgment for The court stated 
that it was a close question as to whether 
the insured had in fact suffered an accident, 
but that the jury’s finding that there was 
an accident was supported by substantial 


state supreme 


the insured 


evidence. 

Che insurer argued that the notice in this 
insured being ill, and 
that it sufficient notice of the fact 
that the had suffered an 
Therefore, the insurer said that the notice 


case referred to the 
was not 
insured accident. 
was not in compliance with the notice re- 
The 


insured’s 


quirements of the policy. court con- 


cluded, however, that the notice 


was a substantial compliance with the policy 
provisions and that the insured was not de- 
prived of the opportunity to make an in- 
vestigation, prepare its defense and prevent 
a fraudulent claim.—National Casualty Com- 
Johnson. Arkansas Supreme Court. 


1956. 2 Lire ( (2d) 1243. 


pany v 


October 1, ASES 


Short Short: New York 


The court held that a good health repre- 


sentation in a policy application is not an 


affirmation of fact and does not provide a 
basis for rescission in the absence of proof 
Bank 7 
Appeals. 
1171. 


of actual fraud.—Bronx 
Weigandt. New York Court of 
July 11, 1956. 2 Lim (2d) 


Savings 


CASES 
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FIRE 


| Summaries of Selected Deci- 
sions Recently Reported by 
CCH FIRE-CASUALTY IN- 
SURANCE REPORTS 





“Other Insurance’ Ciause 
Construed by Court 


The “other insurance” clause of the ex- 
tended coverage endorsement of the fire 
policy applied only to other policies cover- 
ing the same risk (sprinkler leakage). 
Pennsylvania. 


The insured, a manufacturer of clothing, 
brought an action under a fire policy to 
recover for a resulting from leakage 
from fire protective equipment. The equip- 
ment was admittedly covered by 


loss 


an extended 


coverage endorsement, which provided in 


part: 

that the 
insurance whether 
whether collectible or 
in whole or in part the interest(s) in the 
property involved in the loss covered by 
this policy, this Company SHALL NOT 
BE LIABLE for a greater proportion of 
any loss than... (2) the amount of this 
total amount of fire 
amount insured under 
applying to the’ peril 
causing the loss bears to the total amount 
of insurance against 
fire insurance policies 
plied.) 


“In the 
other 
and 


event Insured carries 
concurrent or not, 


not, covering 


policy bears to the 
insurance; (3) the 
this Endorsement 


such peril under all 
(Italics sup- 


The insured also had two other fire poli- 
risk of 
that the 


cies, neither of which covered the 
leakage. The insurer contended 
insured’s two other policies constituted 
“other insurance” within the meaning of 
the above clause, even though the loss was 
not due to fire but to sprinkler leakage. 
Thus, it claimed that it was liable only for 
the proportion of the loss which the amount 
of its policy bore to the total amount of 
The 
con- 


The 


fire insurance carried by the insured. 
lower court, however, rejected 
tention and found for the 
insurer appealed. 


this 
insured. 


Held: Judgment affirmed for the insured. 
The that the 
“legion” hold that 


authorities are 
other insurance 


court said 


which 


or double insurance exists only where there 


are two or more policies covering the same 
interest, the same subject matter and the 


60 


risk. Since only one policy covered 
due to protective 


equipment, there was no “other insurance. 


The court noted the 
that the apportionment clause required othe 


same 


loss leakage from fire 


insurer’s argument 
insurance to be identical only with respect 
to the elements of interest (such as owner, 
and subject matter, and that 
“whether concurrent 
mean that the 
cover the 


bailee, etc.) 
therefore the phrase 
or not” was intended to 
insurance need not same 
risks. However, the court held that at best 
the words “concurrent or not” are ambigu- 
ous, and that in such a situation they must 
be construed against the insurer.—Blue 
Anchor Overall Company, Inc. v. Pennsylvania 
Lumbermens Mutual Insurance Company 
Supreme Court. June 25, 
AND CASUALTY CASES 


othe1 


Pennsylvania 


1956. 8& Frre 1081. 


Explosion Coverage Endorsement 
Analyzed by Court 


The word “explosion” in a policy endorse- 
ment included in its scope a rapid, sudden 
and violent release of energy causing a 
rupture accompanied by a loud noise. 
South Carolina. 


The insured brought an 
his insurer to recover under an explosion 


action against 


coverage endorsement for damage to his 
premises allegedly caused by an explosion. 
The evidence that the insured’s 
premises sustained damage 
“forces” emanating from an adjoining build- 
ing. Substantially all of the east and west 
walls of the adjoining building fell or were 
blown out after a roaring sound (which per- 


showed 


severe from 


sisted for some time) was followed by a 
single sharp noise described as a “boom.” 
The force or forces involved in the adjoin- 
ing building’s destruction deposited debris 
and bricks over such a wide area and with 
such force that a finding that a breaking of 
the structural members of the building was the 
was not warranted, 


cause of the damage 


the court said. 
other involving 
word 


the word 


After 
a consideration of the 


reviewing cases 
“explosion,” 
the court declared that (as used 
in an insurance policy) includes in its scope 
“a rapid, sudden and violent relinquishment 
of energy causing a rupture accompanied 
by a loud noise.” It that the 
insured’s loss was caused by an explosion 
The 
insured was also awarded interest from the 


concluded 
and therefore covered by his policy. 


date of the insurer’s refusal to pay the claim. 
—Heffron v. Jersey Insurance Company of 
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Vew York. United States District Court 
for the Eastern District of South Carolina. 
September 24, 1956. 8 Fire AND CASUALTY 


Cases 1109, 


Presumption of Theft 
Rebutted by Evidence 


The presumption that the “mysterious 
disappearance” of the central diamond 
from a ring setting was attributable to 
theft was successfully rebutted by evi- 
dence that theft of the diamond was very 
unlikely. Wisconsin. 


Che insured, a farmer, was the owner of 
a ring containing one large and two small 
liamonds. He obtained jewelry insurance 
covering him against loss of the ring through 
theft The term “theft” 
including “larceny, burglary 


Mysterious 


was defined as 
and robbery. 
insured 
due to 
washed 


disappearance of any 


property shall be presumed to be 
theft.” On one occasion the insured 
his dairy 


his hands in the washroom of 


building, at which time he removed the 


ring. He forgot to replace the ring on his 
because of certain errands he had to 
When he remembered that he 
had left his ring in the building, he went to 
get it 

that the 


hnger 
pertorm 
The ring was as he left it except 
central diamond was missing. 

The plaintiff contended that a thief had 
The 


policy. 


pried the diamond from its mounting. 
denied liability 
lhe insured brought an action against the 
insurer to The 
evidence overcame the 


insurer under the 


recover the loss lower 
court found that the 
that a mysterious disappear- 
diamond due to theft. 


Judgment was awarded to the insurer and 


presumption 
ance of the was 


the insured appealed. 


The state supreme court affirmed the 
Che court noted 
was no Wisconsin 
that 
been construed elsewhere. It 
Davis v. St. Paul Mercury « 
pany, 227 N. C. 80, 40 S. E. 
held that 


not convert the policy 


judgment for the insure 
that 
in point but 


there case directly 
the theft provision had 
referred to 
Indemnity Com- 
(2d) 609, where 
it was the policy provision did 
into one of indem- 


nity for mysterious disappearance. It was 
held essential that a theft be found to have 
taken place. 

that 


there was an absence of any suspicious cir- 


In the instant case the court said 


cumstances pointing toward theft other than 
disappearance of the diamond 
The court noted the improbability of a thief 


the mere 


staying in the washroom to pry out one 


Fire and Casualty 


stone and abandon the ring with the two 
smaller stones for later discovery. Although 
the presumption of theft permits a finding 
of theft, the court said, 


Therefore, the 


it does not compel 
court affirmed the 
that a theft did not 
Mutual Automobile 

Wisconsin 
1956. 8 Fir 


one. 
finding 
occur.—Ruby v. Farmers 
Insurance Company 
Court. December 4, 
ALTY CASEs 1131. 


lower court’s 


Supreme 
AND CASU- 


Short Shorts from the Courts 


Third Circuit ... The 


“plumbing systems” in the 


reference to 
insurance con- 
tract meant plumbing systems belonging to 
the insured premises. Therefore, plaintiffs 
had no cause of action under the policy for 
damage caused by defective plumbing in an 
adjoining building.—Fine et al. v. Under- 
writers of Lloyd’s London et al. United States 
Court of Appeals for the Third Circuit 
December 7, 1956. 8 Fire AND CASUALTY 
Cases 1145. 

Tenth Circuit \ judgment reform- 
ing the policies was affirmed where the in- 
tent of the parties was that there was to be 
coverage of the entire building housing 
plaintiffs’ automobile agency and not only 
portions thereof.—First National Insurance 
Company of America et al. v. Norton et al. 
United States Court of Appeals for the 
Tenth Circuit. November 13, 1956. 8 Fire 
AND CASUALTY Cases 1125. 

Colorado . . The insured’s insistence 
that his own counsel defend him in a libel 
action violated a policy representation that 
the insured would not incur expenses with- 
out the written consent of the insurer.— 
Maier v. United States Fidelity & Guaranty 
Company. Colorado Supreme Court. June 
11, 1956. 8 Frre AND CASUALTY 1080 


Iowa . . . Water damage caused by the 
bursting of a hose was the result of the dis- 


CASES 


charge or leakage of water from an “appli- 
ance,” within the meaning of an 
clause of the landlords’ 
ants’ liability policy—Murray v 
demnity Company 
October 16, 
1078 


New Hampshire Evidence of both 
market value and replacement value with 
depreciation may be introduced to establish 
the actual cash value of the (chin- 
chillas) destroyed by fire. The objective is 
to see that the insured incurs neither economic 
gain nor loss.—Pinet v. New Hampshire Fire 
Insurance Company. New Hampshire Su- 
preme Court. October 31, 1956. 8 Fire 
AND CasuALty Cases 1096. 


exclusion 
and ten- 
Royal In- 
Supreme Court. 

AND CASUALTY 


owners’, 


lowa 
1956. 8 Fire 
CASES 


items 
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AUTOMOBILE 


| Summaries of Selected Decisions 
| 
1 


Recently Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


Evidence Not Sufficient 
to Support Jury’s Verdict 


The drivers were the sole witnesses of 
the collision between their vehicles. Their 
testimony conflicted but the physical evi- 
dence supported one driver’s version. The 
court ruled that a verdict for the other 
driver was against the manifest weight of 
the evidence. Florida. 


The plaintiff's car and defendant’s truck 
coliided. The truck driver and the plaintiff, 
who were the only to the 
dent, gave conflicting testimony. The plain- 
tiff stated that (1) he was driving east, 
(2) a few before the impact he 
observed lights of an approaching vehicle, 
(3) the vehicle traveling west at a 
high rate of speed in plaintiff's (east-bound) 
lane of traffic, (4) the impact or collision 
took place in his lane of traffic and (5) 
just before the collision the other driver ap- 
parently tried to swerve to the other (west- 
bound) lane of traffic. The truck driver 
testified that (1) he was driving west; (2) 
he observed a car approaching from the 


witnesses acci- 


seconds 


was 


west going east; (3) as the car came nearer 
it “looked like it was beginning to come 
over, and all of a sudden he cut right over on 
my side of the road and was coming right 
facing, meeting me;” and (4) he tried to pull 
out of the way before “he hit me.” 

Photographs showed that the main force 
of the impact to both vehicles was to the 
left side, from fender to door. Two state 
testified as to the location of the 
after the and as to the 
presence of debris, glass, dirt and oil—all 
located in the west-bound traffic. 
There was no evidence introduced to sub- 
stantiate the plaintiff's version that the point 
of impact occurred in the east-bound lane 
of traffic. Photographs of the area showed 
no marks were made by the axle or hub of 
the plaintiff’s car except the indentation in 
the road where the car came to rest. This 
indentation was in the west-bound traffic 
lane. 

The plaintiff verdict and 
judgment in the lower court and the owner 
of the truck appealed. 
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troopers 


vehicles accident 


lane of 


recovered a 


Held: Judgment reversed and the case 
remanded for a new trial. The court noted 
that an appellate court must indulge every 
reasonable presumption in favor of the cor- 
verdict of a jury and a 
judgment rendered thereon. It referred to 
Stanley v. Powers, 125 Fla. 322, 169 So, 861, 
wherein it stated that “if the verdict 
does not square with right and justice and 
there is reasonable ground to conclude that 
the jury acted through sympathy, passion, 
prejudice, mistake, or other unlawful cause, 
it then becomes the province and the duty 
of the trial court to set the verdict 
and grant a new trial.” 


rectness of the 


was 


aside 


Reference was also made to Jacksonville 
Traction Company v. Greene, 113 Fla. 316, 151 
So. 523, where it was said that a plaintiff's 
testimony, although uncorroborated, “if rea- 
sonable on its face, and believed and accepted 
by the jury as true, can carry the burden 
of proof unless it is made to appear that 
there was adduced at trial contradictory 
evidence opposed thereto, so and 
positive that it may be said that the verdict 


strong 


of the jury approving the single witness is 
clearly, on the whole record, against the 
manifest weight of the evidence considered 
as an entirety.” 

The 


case 


the evidence in this 
The _ physical 
evidence was strong and positive in its con- 
tradiction of the plaintitf’s testimony, which 
was uncorroborated. In conclusion, it was 
held that the verdict was clearly against 
the manifest weight of the 
sidered as an entirety. 


court said that 


was not complicated. 


evidence con- 

\ dissenting opinion stated that the only 
questions presented in this case were ones 
of fact. Inasmuch as the jury heard and saw 
the witnesses, considered the evidence and 
resolved the questions in favor of the plain- 
tiff, the dissent said that the judgment should 
be affirmed.—Florida Publishing Company 
Copeland. Florida Su- 
preme Court. July 31, 1956. 6 AuTomosILi 
Cases (2d) 1517. 


d.b.a. Times-Union v. 


Burden of Proof upon Defendant 
to Show Unconsciousness Existed 


An unforeseeable loss of consciousness is 

a complete defense in an automobile ac- 

cident case. However, the burden of proof 

is upon the defendant to show that this 

unconsciousness existed. Ohio. 

The plaintiff was injured when the de- 
fendant’s car swerved from the right side 
of the road to the left and collided head-on 
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plaintiff 
An action was brought for damages. 


with the car in which the was 
riding 
Che defendant claimed (1) that he lost con 
crossed the middle 
that such 


unforeseeable and (3) 


sciousness before his car 
of the road, (2) 


was completely 


unconsciousness 
that 
this was a complete defense. The jury re 
turned a verdict for the The 
court, however, motion for a 
to the 
it was not pointed out that the burden of 
proot was upon the defendant to show that 


defendant 
sustained 
be cause 1n harge 


new trial jury 


the unconsciousness existed. The defendant 
appealed 

Che state supreme court affirmed the 
lower ruling 
trial to the plaintiff. 


an unforeseeable 


awarded a new 
The court noted that 


loss of 


court’s which 
consciousness 15S 
not negligence and is, therefore, a complete 
defense. However, the burden is upon the 


defendant to prove his defense of unfore- 
Although no one 
contradicted the defendant’s testimony that 


he blacked out 


seeable unconsciousness 


from an unforeseen cause, 


nevertheless his claim was hotly disputed 
Chere was some evidence which might have 
led the jury (1) to doubt the defendant’s 
story or (2) to find that the unconsciousness 
was due to drowsiness. The court said that 


it would be an 


unrealistic situation if a 
that he blacked out must 
be believed as a matter of law because an- 
other driver could not positively say that 
the first black out. It con- 
cluded that a jury question was presented 
in the that it error for the 
court not to have instructed upon the burden 
of proof.—Lehman v. Haynam. Ohio Su- 
Court. February 29, 1956. 6 Avurto- 
Cases (2d) 1258 


driver claiming 


driver did not 


case, and was 


preme 
MOBILI 


Lack of Knowledge of Defect 
No Bar to Statutory Action 


Where a statute imposes a mandatory 
duty to maintain car parts in a certain 
way, lack of knowledge of defective parts 
does not bar an action based upon a 
violation of the statute. Minnesota. 


defend- 
seated in the 
running. Both 
result of carbon 
The car 


The plaintiff's decedent and the 
ant’s found 
motor 


decedent were 


latter’s car with the 


parties were dead as a 


monoxide poisoning had a defec 
tive muffler, and because of 
leaked into the car. A 
169.69 of the 


notated) reads in part: 


this the gas 
statute (Sec- 
Statutes An- 


state 


tion Minnesota 


shall at all 
be equipped with such parts and equipment 


“Every motor vehicle times 


Automobile 


so arranged and kept in such state of re- 


pair as to prevent carbon monoxide gas 


from entering the interior of the vehicle.” 


Section 169.96 states in part: 


“Tn all civil actions, a violation of any of 


the provisions of this chapter, by either or 


any of the parties to such action or actions 


shall not be negligence but shall be 


prima facie evidence « only.” 


The trial awarded a verdict to the 
plaintiff. The defendant appealed, contend- 
ing that the plaintiff's decedent was only a 


court 


gratuitous guest and that the duty owed 


him was to warn of any existing traps of 
which the defendant’s deceased had knowledge. 

The highest state court said that at com- 
mon law the defendant’s contention was cor- 
that the duty 


owner of the car was intended for 


rect, but imposed by statute 
upon the 
the protection of all persons lawfully within 

knowledge of the car’s 
present condition or failure to appreciate the 
dangers inherent in noncompliance with the 
statutory 


the car. Lack of 


statute does not bar the action. 
It is only evidence from which the jury may 
ind that the prima facie case (established 


statute) has 
held that the 
was properly submitted to the jury, and its 
Payte 
1956. 


I 
by proof of a violation of the 
| 


een overcome. It was case 
verdict afirmed.—Lynghaug v 
Minnesota Supreme Court. April 27, 


6 AUTOMOBILE Cases (2d) 1327. 


was 


Short Shorts from the Courts 
Georgia ...A 


where the jury had been instructed that the 
standard of ordinary care is variable.— 
Tudor et al. v. Bodeker. Georgia Court of 
Appeals. July 12, 1956. 6 AutomosILE CASES 
(2d) 1424. 


LOWE... «2 Suet 
statute was construed as having no retroac- 
tive effect.—Davis 7 lowa Supreme 
Court. July 26, 1956. 6 AUTOMOBILE 
(2d) 1379. 


new trial was granted 


nonresident motorists 
Jones 


CASES 


Michigan . . . The action of the host 
in hitting a concrete sign in the middle of 
a street over which he had previously traveled 
inadvertence. As inadvert- 
constitute 


Was Ct mnsidered 


ence does not gross negligence 
or wilful and wanton misconduct, the guest 
was not permitted to recover.—Walden v. 
Court. June 4, 


(2d) 1262. 


Michigan Supreme 
6 AUTOMOBILE CASES 


Green 
1956. 


Wisconsin . A ten-year-old girl was 
struck by a car. Statements a witness heard 
the driver make immediately after the acci- 


dent interest and 
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were admissions against 





constituted credible evidence. The fact that 
the jury found the girl negligent in two 
respects and the driver negligent in but one 
did not establish that the girl’s negligence 


A REPORT TO THE READER 
| 


state law, the problem exists as to who 
should service such business and in what 
manner. Also, the problem is complicated 
by the fact that the insured is legally en- 
titled to his bargain premiums. Therefore, 
cancellation and reissue of the policy is 
usually not feasible. In addition, the or- 
iginating agent has certain legal claims to 
be paid as the policy runs to expiration. 
The problem involved was touched on by 
John F. Neville in the October, 1953 issue 
of The American Agency Bulletin. Mr. 
Neville said: 

“Before the insurance company notifies 
the insurance department of the termina- 
tion of the agency, the agent should con- 
sider how the unexpired business of the 
company still remaining on the agent’s 
books is going to be serviced, unless this 
matter has been previously considered and 
an understanding reached. This becomes 
important in the case of annual, orthodox 
term, installment term, or annual renewal 
business. The agent should discuss with 
the company representative how this can 
be handled in a manner to preserve the 
ownership of expirations for the closed 
agent. Also the agent’s right to collect 
premiums and _ retain his commission 
thereon on subsequent installments when in- 
stallment payment plans have been used 
should be clearly understood and agreed 
to. The company of course may wish to 
retain until expiration some desirable busi- 
ness on the agent’s books, and for this 
reason may agree with the agent to make 
the termination effective subsequent to the 
running off of this business. In this situa- 
tion the agent will probably agree that he 
will write no new business nor in any way 
increase the company’s liability. 

“The company may not agree to allow 
the agent to continue even in this limited 
manner and accordingly may insist that the 
insurance department be notified that the 
agent no longer represents it. In this event 
the company may agree to allow the agent 
to reinsure the unexpired business with 
another company in the agent’s office, if 
such an arrangement could be worked out 
on an agreeable basis. However, I am 
informed that in connection with casualty 
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was greater.—Brice et al. v. Milwaukee Auto- 
mobile Insurance Company et al. Wisconsin 
Supreme Court. April 3, 1956. 6 Auto 
MOBILE Cases (2d) 1535. 


| 
Continued from page 4 


business, it is most unusual for one company 
to reinsure. another. If the casualty term- 
ination is on a so-called friendly basis, the 
agent should be permitted to allow the 
business to run off the books and, during the 
intervening period, take care of routine 
matters so long as no new policies are 
written. At any rate, it would appear that 
this matter should be thoroughly discussed 
with the company representative and an 
agreement reached. Any agreement on how 
the unexpired business is to be handled 
could be reduced to writing in letter form, 
without the necessity of a formal contract 
just so long as the salient points of the 
understanding are set forth.” 


The above quotation succinctly points 
up the problem. Obviously, it is a serious 
legal question which ultimately must be 
resolved if the agent’s proprietary interest 
in business produced is to be preserved. 
Illustrative of the way the matter has been 
dealt with is the following ruling (dated 
May 22, 1953) by the Commission of 
Tennessee: 


“Tf and when a company withdraws from 
an agency, and the contract between the 
company and the agency or the producer 
provides that the producer shall retain 
ownership of the business, such producer 
may transfer the business as written under 
the annual renewal or installment plans to 
another company of his choice, and for 
which he must be licensed, by rewriting 
such business on the anniversary date next 
following the withdrawal of the company 
on the basis of 78 per cent of the annual 
rate for the balance of the term of the 
contract. Such procedure, however, must 
be fully agreed upon in writing by the 
ceding company, the assuming company 
and the agent or agency involved. 


“An agent or an agency shall not rewrite 
the business in another company, as set 
out above, unless he has the approval, in 
writing, of the Commission of Insurance 
and Banking me 

It is anticipated that other states will 
come forward with solutions at either the 


Department or the legislative level. 


[The End] 
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THE SUBJECT “Obligations and Duties of 
Defense Trial Counsel"’ will be discussed by 
Clarence G. Johnson, assistant division man- 
ager, Industrial Indemnity Company. His rec- 
ommendations to defense counsel are these: 
(1) an early file review, (2) an immediate visit 


to the scene of the accident, (3) prompt utiliza- 
tion of all discovery procedures (including 
depositions) and (4) punctual reporting of sig- 
nificant developments to the insurer. 


“TAXATION and the Regulation of Life Insur- 
ance”’ will be analyzed by Jesse E. Gloster, 
associate professor of economics, Texas South- 
ern University. The author notes that the life 
companies can serve two masters (state and 
federal government) but only to the detriment 


of the server. 
* 


AN ARTICLE entitled ‘Insurance and the 
Robinson-Patman Act—Revisited’’ has been 
prepared by Henry H. Glassie, Washington, 
D. C. attorney. A comprehensive study of the 
act’s provisions is made. 
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